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BEFORE THE 


Federal Maritime Board 


Docket No. 894 


Emptre State Highway TRANSPORTATION Association, Inc., 
and New Jersey Moror Truck Association, Inc., 
Complainants, 
against 


American Export Lines, Ixc., AMERICAN Srevepores, Inc., 
Ancuor Termrvat Service Co. Inc., Attantic Sreve- 
DoRING Co. Inc., Bay Rwce Orrratine Co, Inc., Butz- 
Iysunar Lrvzs, Inc., Jonw T. Cuarg anp Son, Compania 
Sup-American DeVarorzs (Cumezan Lryz), Toe Cunarp 
Sreamsur Company Limirep, Grace Lugs, Inc., IwrEr- 
NatTIonAL TerminaL Oprratine Co. Inc., Maner Sreve- 
porine Co. Inc., Marra Bros. Inc., Mavpz/James, Inc., 
Jon W. McGrara Corporation, NepeRLanpscH-A MERI. 
KAANSCHE StoomvaarT MAATSCHAPPY “*HovLanp-AMER- 
icxa Lyn’? (Horzanp AMERICAN Lixes), Norweciuyn 
America Ling Acency, Ixc., Packer SHIPPING Corrora- 
TION, Pioneer Terminan Corporation, Prrrstox STEve- 
DorING Corp., RowLAND AND Liszeane, Inc., SEABOARD 
Conrractine Company, Inc., SEaLAND Dock & TERMINAL 
Corp., Jutes 8. Sorrnex Company, Inc., Sorrnex TeRMt- 
waL Corp., Sranparp TerminaL STEVEDORING Inc., Trans- 
oceanic Termivan Corporation, Tae Unrrep Porr 
Service Company, Unrversat Terminat & STEVEDORING 
Corp., Wesr Coast Lryz, Inc. and Ricuarp J. Gacg, 

Respondents. 


eee 


Complaint 


I. 


(a) Complainant, Empire State Highway Transporta- 
tion Association, Inc. (herein called ‘‘Empire’’) is a non- 
profit corporation organized under the Membership Cor- 
porations Law of the State of New York, whose members are 
motor carriers or truckers engaged in the transportation of 
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waterborne freight from and to piers, docks and waterfront 
terminals in the Port of Greater New York and vicinity. 
All of such freight is delivered to, or received from, water 
carriers, including those among the respondents who are 
water carriers. The freight so delivered or received is to be 
transported or has been transported in foreign commerce 
and in commerce to or from territories and possessions of 
the United States. 


(b) The complainant, New Jersey Motor Truck Asso- 
ciation, Inc. (herein called ‘‘New Jersey’’) is a non-profit 
corporation organized under the Membership Corporation 
Law of the State of New Jersey, whose members are motor 
carriers engaged in the transportation of waterborne 
freight from and to piers, docks and waterfront terminals 
in the Port of Greater New York and vicinity. All of such 
freight is delivered to, or received from water carriers, in- 
cluding those among the respondents who are water carriers. 
The freight so delivered or received is to be transported 
or has been transported in foreign commerce and in com- 
merce to or from territories and possessions of the United 
States. 


I. 
Upon information and belief: 


(a) Respondent, Richard J. Gage, 80 Broad Street, 
New York, New York (herein called “Respondent Gage’’) 
is an individual who acts as an agent for the other re- 
spondents in the publication of tariffs of charges, rates and 
practices applicable to the loading and unloading of water- 
borne freight onto and from trucks at piers and other water- 
front terminals in the Port of Greater New York and 
vicinity. 

(b) Respondent, American Export Lines, Inc. (Pier F, 
Jersey City, New Jersey) is a common carrier by water 
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engaged in transportation in foreign commerce to and from 
territories and possessions of the United States and carries 
on the business of furnishing terminal facilities in connec- 
tion with common carriage by water, and as such is subject 
to the provisions of the Shipping Act, 1916, as amended. 


(c) Respondent, Compania Sud-Americana DeVapores 
(Chilean Line, 29 Broadway, New York, New York) is a 
common carrier by water engaged in transportation in 
foreign commerce and in commerce to and from territories 
and possessions of the United States and carries on the 
business of furnishing terminal facilities in connection with 
common carriage by water, and as such is subject to the 
provisions of the Shipping Act, 1916, as amended. 


(d) Respondent, Bull-Insular Lines, Inc. (115 Broad 
Street, New York, New York), is a common carrier by 


water engaged in transportation in foreign commerce and 
in commerce to and from territories and possessions of the 
United States and carries on the business of furnishing 
terminal facilities in connection with common carriage by 
water, and as such is subject to the provisions of the Ship- 
ping Act, 1916, as amended. 


(e) Respondent, The Cunard Steamship Company, Lim- 
ited (25 Broadway, New York, New York), is a common 
carrier by water engaged in transportation in foreign com- 
merce and in commerce to and from territories and posses- 
sion of the United States and carries on the business of 
furnishing terminal facilities in connection with common 
carriage by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(f) Respondent, Grace Lines, Inc. (3 Hanover Square, 
New York, New York), is a common carrier by water 
engaged in transportation in foreign commerce and in 
commerce to and from territories and possessions of the 
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United States and carries on the business of furnishing 
terminal facilities in connection with common carriage by 
water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(g) Respondent, Nederlandsch-Amerikaansche Stoom- 
vart Maatschappy ‘‘Holland Amerika Lyn’’ (29 Broadway, 
New York, New York), is a common carrier by water 
engaged in transportation in foreign commerce and in 
commerce to and from territories and possessions of the 
United States and carries on the business of furnishing 
terminal facilities in connection with common carriage by 
water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(h) Respondent, Norwegian America Line Agency, Inc. 
(24 State Street, New York, New York) is a common carrier 
by water engaged in transportation in foreign commerce 


and in commerce to and from territories and possessions 
of the United States and carries on the business of fur- 
nishing terminal facilities in connection with common car- 
riage by water, and as such is subject to the provisions of 
the Shipping Act, 1916, as amended. 


(i), Respondent, Packet Shipping Corporation (39 
Broadway, New York, New York), is a common carrier by 
water engaged in transportation in foreign commerce and 
in commerce to and from territories and possession of the 
United States and carries on the business of furnishing 
terminal facilities in connection with common carriage by 
water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(j) Respondent, West Coast Line, Inc. (67 Broad Street, 
New York, New York), is a common carrier by water 
engaged in transportation in foreign commerce and in 
commerce to and from territories and possessions of the 
United States and carries on the business of furnishing 
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terminal facilities in connection with common carriage by 
water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(k) Respondent, American Stevedores, Inc. (90 Broad 
Street, New York, New York), carries on the business of 
furnishing the service of loading or unloading or assisting 
in loading or unloading freight carried by or consigned for 
carriage by common carriers by water in foreign commerce 
and in commerce to and from territories and possessions 
of the United States and otherwise provides terminal facil- 
ities and wharfage services in connection with a common 
earrier by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(1) Respondent, Maude/James, Ine. (121-31st St. 
Brooklyn, New York), carries on the business of furnishing 


the service of loading or unloading or assisting in loading 
or unloading freight carried by or consigned for carriage 
by common carriers by water in foreign commerce and in 
commerce to and from territories and possessions of the 
United States and otherwise provides terminal facilities 
and wharfage services in connection with a common carrier 
by water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(m) Respondent, Anchor Terminal Service Co. Ine. (90 
Broad Street, New York, New York), carries on the busi- 
ness of furnishing the service of loading or unloading or 
assisting in loading or unloading freight carried by or con- 
signed for carriage by common carriers by water in foreign 
commerce and in commerce to and from territories and 
possessions of the United States and otherwise provides 
terminal facilities and wharfage services in connection with 
a common carrier by water, and as such is subject to the 
provisions of the Shipping Act, 1916, as amended. 
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(n) Respondent, Rowland and Liesegang, Ine. (Foot of 
20th Street, Brooklyn, New York), carries on the business 
of furnishing the service of loading or unloading or assist- 
ing in loading or unloading freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a com- 
mon carrier by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(0) Respondent, Atlantic Stevedoring Co. Inc. (17 Bat- 
tery Place, New York, New York), carries on the business 
of furnishing the service of loading or unloading or assist- 
ing in loading or unloading freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a common 
earrier by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(p) Respondent, Bay Ridge Operating Co. Inc. (34 
Whitehall Street, New York, New York), carries on the 
business of furnishing the service of loading or unloading 
or assisting in loading or unloading freight carried by or 
consigned for carriage by common carriers by water in 
foreign commerce and in commerce to and from territories 
and possessions of the United States and otherwise pro- 
vides terminal facilities and wharfage services in connection 
with a common carrier by water, and as such is subject 
to the provisions of the Shipping Act, 1916, as amended. 


(q) Respondent, John T. Clark and Son (17 State Street, 
New York, New York), carries on the business of furnishing 
the service of loading or unloading or assisting in loading 
or unloading freight carried by or consigned for carriage 
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by common earriers by water in foreign commerce and in 
commerce to and from territories and possessions of the 
United States and otherwise provides terminal facilities 
and wharfage services in connection with a common carrier 
by water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(r) Respondent, Pioneer Terminal Corporation (17 Bat- 
tery Place, New York, New York), carries on the business 
of furnishing the service of loading or unloading or assist- 
ing in loading or unloading freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a com- 
mon carrier by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(s) Respondent, Standard Terminal Stevedoring Ine. 
(80 Broad Street, New York, New York), carries on the 
business of furnishing the service of loading or unloading 
or assisting in loading or unloading freight carried by or 
consigned for carriage by common carriers by water in 
foreign commerce and in commerce to and from territories 
and possessions of the United States and otherwise provides 
terminal facilities in connection with a common carrier 
by water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(t) Respondent, International Terminal Operating Co. 
Ine. (27 Whitehall Street, New York, New York), carries 
on the business of furnishing the service of loading or 
unloading or assisting in loading or unloading freight 
carried by or consigned for carriage by common carriers 
by water in foreign commerce and in commerce to and from 
territories and possessions of the United States and other- 
wise provides terminal facilities and wharfage services in 
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connection with a common carrier by water, and as such 
is subject to the provisions of the Shipping Act, 1916, as 
amended. 


(u) Respondent, Maher Stevedoring Co. Ine. (149 
Broadway, New York, New York), carries on the business 
of furnishing the service of loading or unloading or assist- 
ing in loading or unloading freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a com- 
mon carrier by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(v) Respondent, Marra Bros. Ine. (725 Court Street, 
Brooklyn, New York), carries on the business of furnishing 
the service of loading or unloading or assisting in loading 
or unloading freight carried by or consigned for carriage 
by common carriers by water in foreign commerce and in 
commerce to and from territories and possessions of the 
United States and otherwise provides terminal facilities 
and wharfage services in connection with a common carrier 
by water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(w) Respondent, John W. McGrath Corporation (39 
Broadway, New York, New York), carries on the business 
of furnishing the service of loading or unloading or assisting 
in loading or unloading freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a com- 
mon carrier by water, and as such is subject to the provi- 
sions of the Shipping Act, 1916, as amended. 
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(x) Respondent, The United Port Service Company (26 
Beaver Street, New York, New York), carries on the busi- 
ness of furnishing the service of loading or unloading or 
assisting in loading or unloading freight carried by or 
consigned for carriage by common carriers by water in 
foreign commerce and in commerce to and from territories 
and possessions of the United States and otherwise pro- 
vides terminal facilities and wharfage services in connection 
with a common carrier by water, and as such is subject to 
the provisions of the Shipping Act, 1916, as amended. 


(y) Respondent, Pittston Stevedoring Corp. (17 Bat- 
tery Place, New York, New York), carries on the business 
of furnishing the service of loading or unloading or assist- 
ing in loading or unloading freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a com- 
mon carrier by water, and as such is subject to the provisions 
of the Shipping Act, 1916, as amended. 


(z) Respondent, Seaboard Contracting Company, Inc. 
(8th Street Pier, Hoboken, New Jersey), carries on the 
business of furnishing the service of loading or unloading 
or assisting in loading or unloading freight carried by or 
consigned for carriage by common carriers by water in 
foreign commerce and in commerce to and from territories 
and possessions of the United States and otherwise provides 
terminal facilities and wharfage services in connection with 
@ common earrier by water, and as such is subject to the 
provisions of the Shipping Act, 1916, as amended. 


(aa) Respondent, Sealand Dock & Terminal Corp. (155 
West Street, Brooklyn, New York), carries on the business 
of furnishing the service of loading or unloading or assist- 
ing in loading or unloading freight carried by or consigned 
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for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
sions of the United States and otherwise provides terminal 
facilities and wharfage services in connection with a com- 
mon carrier by water, and as such is subject to the provi- 
sions of the Shipping Act, 1916, as amended. 


(bb) Respondent, Jules S. Sottnek Company, Inc. (17 
Battery Place, New York, New York), carries on the busi- 
ness of furnishing the service of loading or unloading or 
assisting in loading or unloading freight carried by or con- 

signed for carriage by common carriers by w ater in foreign 

commerce and in commerce to and from territories and 
possessions of the United States and otherwise provides 
terminal facilities and wharfage services in connection with 
a common carrier by water, and as such is subject to the 
provisions of the Shipping Act, 1916, as amended. 


(ec) Respondent, Sottnek Terminal Corp. (17 Battery 
Place, New York, New York), carries on the business of 
furnishing the service of loading or unloading or assisting 
in loading or unloading freight carried by or consigned for 
carriage by common carriers by water in foreign commerce 
and in commerce to and from territories and possessions of 
the United States and otherwise provides terminal facilities 
and wharfage services in connection with a common carrier 
by water, and as such is subject to the provisions of the 
Shipping Act, 1916, as amended. 


(dd) Respondent, Transoceanic Terminal Corporation, 
(63 Broad Street, New York, New York), carries on the 
business of furnishing the service of loading or unloading 
or assisting in loading or unloading freight carried by or 
consigned for carriage by common carriers by water in 
foreign commerce and in commerce to and from territories 
and possessions of the United States, and otherwise pro- 
vides terminal facilities and wharfage services in connection 
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with a common carrier by water, and as such is subject to 
the provisions of the Shipping Act, 1916, as amended. 


(ee) Respondent, Universal Terminal and Stevedoring 
Corp. (24 State Street, New York, New York), carries on 
the business of furnishing the service of loading or unload- 
ing or assisting in loading or unloading freight carried by 
or consigned for carriage by common carriers by water in 
foreign commerce and in commerce to and from territories 
and possessions of the United States and otherwise pro- 
vides terminal facilities and wharfage services in connection 
with a common carrier by water, and as such is subject to 
the provisions of the Shipping Act, 1916, as amended. 


(ff) The respondents, other than Richard J. Gage, 
(hereinafter called the ‘‘Terminal Operators”) are engaged 
in the business of operating water terminals in the Port of 


Greater New York and vicinity and as such each is subject 
to the provisions of the Shipping Act, 1916, as amended. 


Til. 
That: 


(A) On or about August 24th, 1954, the Terminal 
Operators filed a Memorandum of Cooperative Working 
Agreement (herein called the “‘ Agreement’’) with the Fed- 
eral Maritime Board (herein called the ‘‘Board’’) which 
authorized the establishment of charges for loading and 
unloading waterborne freight onto or from trucks at piers 
or other waterfront terminals in the Port of Greater New 
York and vicinity. Said Agreement was subsequently 
identified as Federal Maritime Board Agreement No. 8005. 


(B) On March 23rd, 1955, the Board, acting under the 
provisions of Section 15 of the Shipping Act, 1916, as 
amended, approved the Agreement. 

(C) On or about March 29th, 1957, the Respondents filed 


an amendment to the Agreement which was assigned the 
title ‘Agreement 8005-1” by the Board and which amend- 
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ment was approved by the Board on or about February 
24th, 1959. 


(D) That pursuant to said Agreement, the Respondents 
issued Tariffs Nos. 1, 2, 3 and 4 which set forth the rates, 
charges, rules and regulations governing the loading and 
unloading of waterborne freight onto or from trucks at 
piers or other waterfront terminals in the Port of Greater 
New York and Vicinity. Tariffs Nos. 3 and 4 as issued by 
the Terminal Operators except in minor respects, was 
approved by the Board by order dated February 24th, 1959. 


(E) On or about January 15, 1960, the Terminal Opera- 
tors, acting through Respondent Gage, issued Tariff No. 5 
which said tariff, by its terms, is to become effective Feb- 
ruary 15th, 1960 and which substantially and materially 
changed and altered the rates, charges, rules and regula- 


tions governing the loading and unloading of waterborne 
eargo onto or from trucks as previously set forth in Tariff 
No. 4. 


(F) Tariff No. 5 constitutes an agreement or a modifica- 
tion of the Agreement within the meaning of Section 15 of 
the Shipping Act, 1916, as amended, and may not become 
effective without the prior approval of the Board and then 
only in compliance with the provisions of the said Act. 


(G) Upon information and belief, Tariff No. 5 publishes 
rates and charges which are excessive and, therefore, detri- 
mental to the commerce of the United States within the 
meaning of Section 15 of the Shipping Act, 1916, as amended 
in that: 


(1) The Terminal Operators and Respondent Gage 
failed to consider in said Tariff No. 5 the true cost of 
service, the rights of shippers, the rights of motor carriers 
and the existing transportation and traffic conditions. 


(2) The Terminal Operators and Respondent Gage 
failed to consider in said Tariff No. 5 the nature of the 
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commodities handled, the value of the commodities, the 
revenue derived therefrom and the degree of handling. 


(3) The said Tariff No. 5 does not provide just and 
reasonable rates; the increased rates (ranging from 1214 
percent to 20 percent over those in Tariff No. 4) are dispro- 
portionate to the increases in labor costs and the increase 
in labor efficiency. 


(4) The rates provided in Tariff No. 5 are not justified 
by additional services but, on the contrary, the services 
described in said Tariff No. 5 have deteriorated. 


(5) The increased rates set forth in Tariff No. 5 pro- 
vide a disproportionate and excessive return and are, in no 
wise, related to the factors usual and customary in the 
establishment of rates. 


(6) The rates provided in Tariff No. 5 yield more than 
a reasonable excess over expenses incurred and are, aecord- 
ingly, unreasonable. 


(H) That the rates and charges in Tariff No. 5 are 
discriminatory in that they favor the larger shipper and 
motor carrier and unduly penalize the small shipper and 
motor carrier which do not have specified types of motor 
vehicle equipment such as open flat bed-trucks. 


IV. 


The rates, charges and practices published in Tariff No. 
5 would be detrimental to the commerce of the United States 
in that it would hamper, restrict and obstruct the trans- 
portation of waterborne freight from and to the piers of 
the Port of New York and vicinity by so increasing costs 
as to create conditions under which shippers, consignees 
and motor carriers in the Port of New York and vicinity 
could not compete economically with shippers, consignees 
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and motor carriers in other ports throughout the United 
States and traffic would be, accordingly, diverted to such 
other ports. 


Vv. 


Tariff No. 5 establishes practices that are unjust and 
unreasonable for and in connection with the receiving, 
handling or delivering of property within the meaning of 
Section 17 of the Shipping Act, 1916, as amended, in that, 
among other things, shippers, consignees and truckers 
would be subject to uneconomic requirements, excessive 
costs, unreasonable restrictions, ambiguous and overlapping 
requirements and prescriptions. 


VI. 


That the Board issue an order suspending Tariff No. 5 
pending the hearing and determination of this complaint. 


Vil. 


Wuererore, complainants pray that respondents be 
required to answer the charges herein; that the Board issue 
an order suspending Tariff No. 5 pending a hearing herein; 
that after due hearing and investigation an order be made 
disapproving Tariff No. 5 and directing and commanding 
the said respondents and each of them to withdraw and 
cancel Tariff No. 5; that an order be made directing and 
commanding the respondents and each of them to cease 
and desist from the violations of the Act alleged in the 
complaint and to establish and put in force and apply in 
the future such other rates, fares or charges and practices 
as the Board may determine to be lawful and that such 
other and further order or orders be made as the Board 
determines to be proper in the premises. 
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That the Complainants desire a hearing at New York, 
New York. 


Dated at New York, New York, February 16, 1960. 


Empree State Highway TRANSPORTATION 
Association, Inc. 


By: Jos. M. ADELIZZI 


Jos. M. Adelizzi 
Office & P. O. Address, 
44 East 23rd Street, 
New York 10, N. Y. 
ZevBy & Burstein 


BYysiasaiessino a sist Sere tiaras SSRs 


Herbert Burstein 
Attorneys for the Complainants, 
Office & P. O. Address, 

160 Broadway, 
New York 38, N. Y. 


(Verified February 16, 1960.) 
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Notice of Enlargement of Time to File Answer 


FEDERAL MARITIME BOARD 
Washington 25, D. C. 


No. 894 
March 8, 1960. 


——_— 9 


Empire State Hichway TRANSPORATION 
Association, Inc., ET AL. 


v. 
Americax Export Liyss, Inc., ET AL. 
——————————_o——— 


It appearing that on March 4, 1960, the complainants 
filed a motion dated March 2, 1960, to amend the complaint 
in this proceeding, that the time to answer the original com- 
plaint expires on March 10, 1960, and that a request has 
been filed upon behalf of respondents for enlargement of 
time to March 22, 1960, within which to file answer to the 
complaint herein, and good cause appearing, the time within 
which to file answer to the complaint is hereby enlarged to 
and including Marek 22, 1960. 

James L. Pimper 
Secretary 
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Motion to Amend Complaint 


BEFORE THE 
FEDERAL MARITIME BOARD 
Docket No. 894 


—_ 


Emprme State Hichway Transportation Association, Inc. 
and New Jersey Moror Truck Association, Inc., 
Complainants, 
against 


American Export Lives, Inc. et al., 
Respondents. 


a 


Come now the complainants, Empire State Highway 
Transportation Association, Inc. and New Jersey Motor 
Truck Association, Inc. and respectfully move the Board, 
pursuant to Rules 5(1) and 5(0) of the Rules of Practice 
and Procedure, to amend the complaint herein filed on or 
about the 16th day of February, 1960, and in support thereof 
the complainants respectfully show and allege: 


I 


That on or about the 16th day of February, 1960, the 
complainants herein filed a complaint with this Board 
against the respondents herein named alleging that Tariff 
No. 5 published by the respondents, allegedly pursuant to 
the Memorandum of Cooperative Working Agreement No. 
8005, as amended, among other things, violates the provi- 
sions of Sections 15 and 17 of the Shipping Act, 1916, as 
amended, and prayed that the Board enter an order disap- 
proving Tariff No. 5 and directing the respondents to with- 
draw and cancel said Tariff No. 5. 
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I 


The complainants request leave to amend the complaint 
herein in the following respects: 


(a) To strike and delete Paragraphs III(G) (1) through 
(6), inelusive, III(H), IV, V and VI of the complaint. 


(b) That Paragraph VII be amended and renumbered 
to read as follows: 


“TV 


“Wherefore, complainants pray that respondents 
be required to answer the charges herein; that the 
Board issue an order suspending Tariff No. 5 on 
the ground that it constitutes an unapproved agree- 
ment or modification of an agreement; that an order 
be made directing and commanding the respondents 
and each of them to withdraw and cancel Tariff No. 
5, and prior to the application of the rates, charges 
and practice therein contained to submit the same 
for approval or disapproval by the Board in accord- 
ance with the applicable statutory requirements, and 
that such other and further order or orders be made 
as the Board determines to be proper in the prem- 
ises.”’ 


tl 


That the purpose of the aforedescribed amendments is to 
limit and narrow the issues to be determined by the Board 
in this proceeding and to present for consideration by the 
Board as a single issue the law question as to whether or 
not Tariff No. 5 constitutes an agreement or a modification 
of an agreement within the meaning of Section 15 of the 
Shipping Act, 1916, as amended. 
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IV 


Wuererore, complainants pray that respondents be 
required to answer the charges herein; that the Board issue 
an order suspending Tariff No. 5 pending determination of 
this complaint and that an order be made disapproving 
Tariff No. 5 and directing and commanding the said respond- 
ents and each of them to withdraw and cancel Tariff No. 5; 
that an order be made directing and commanding the 
respondents and each of them to cease and desist from the 
violations of the Act alleged in the complaint and to submit 
Tariff No. 5 to the Board for approval prior to acting there- 
under and that such other and further order or orders be 
made as the Board determines to be proper in the premises. 


Dated at New York, New York, March 2, 1960. 


Empre Strate Highway Transportation 
Association, Inc. 
By: /s/ Jos. M. AvExizzi, 
Office & P. O. Address, 
44 Kast 23rd Street, 
New York 10, N. Y. 
ZetBy & BuRSTEIN, 
By: /s/ Hersert Burstein, 
Attorneys for the Complainants, 
Office & P. O. Address, 
160 Broadway, 
New York 38, N. Y. 
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BEFORE THE 


FEDERAL MARITIME BOARD 


Docket No. 894 


Emre State Hicnway Transportation Association, Ixc., 


and New Jersey Motor Truck Association, INc., 
Complainants, 


Uv. 


American Export Lies, Inc., et al., 
Respondents. 


Marx P. ScHLEFFER, 

T. S. L. Pertmay, 
Attorneys for Truck Loading and, 
Unloading Waterborne Freight, 

Conference. 


529 Tower Building, 
Washington 5, D. C. 
March 22, 1960 
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BEFORE THE 


FEDERAL MARITIME BOARD 


Docket No. 894 


Empme Srare Hichway Transportation Association, Ixc., 
and New Jersey Moror Truck Association, Inc., 
Complainants, 
v. 


AMERICAN Export Lines., et al., 
Respondents. 


MOTION TO DISMISS AND BRIEF IN 
SUPPORT OF MOTION 


MOTION TO DISMISS 


The signatory parties to Truck Loading and Unloading 
Waterborne Freight Agreement (Agreement No. 8005), 
which includes all of the terminal operator parties respond- 
ent herein and their agent, move the Board for an order 
dismissing the amended complaint herein and dismissing 
the proceeding on the ground that the complaint, as 
amended, fails to state a claim on which relief can be 
granted. 

The bases for this motion are set forth in detail in the 
following brief; in summary, the bases are (1) that the 
complainants are barred from instituting this proceeding 
by the doctrine of collateral estoppel by judgment (res 
judicata), by virtue of the Board’s order of February 24, 
1959, in Docket Nos. 800, Empire State Highway Transpor- 
tation Ass’n v. American Export Lines, and 801, Truck 


yA 
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Loading and Unloading of Waterborne Cargo at New 
York, which decided the same issue presented by the com- 
plaint between the same parties; (2) that the complaint 
secks to have the Board assert an unprecedented power to 
suspend a Conference tariff which applies outside the 
domestic trades and which is admittedly just, reasonable, 
and lawful—a power which the Board lacks. 

In support of this motion, the Conference respectfully 
submits the appended brief. 


Mark P. ScHLEFER 


T. S. L. Peruman 
Attorneys for Signatory Parties to 
Truck Loading and Unloading 

Waterborne Freight Agreement 


529 Tower Building 
Washington 5, D.C. 
March 22, 1960 
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BRIEF 


STATEMENT OF THE CaSE 


The facts as alleged in the complaint, which are here 
assumed to be true, are: 


On January 15, 1960, respondents, through the Confer- 
ence Agreement, which comprises terminal operators in 
New York, issued and filed with the Board their Truck 
Loading and Unloading Waterborne Freight Agreement 
Tariff No. 5, setting forth rates, charges, rules, regulations, 
and practices governing the loading and unloading of water- 
borne freight onto and from trucks at piers and other 
waterfront terminals at the port of greater New York. 
Tariff No. 5, which became effective February 15, 1960, 
publishes a general rate increase averaging about 15.7 per 
cent. The Tariff states that it is issued pursuant to Agree- 
ment No. 8005, the organic Conference Agreement. That 
agreement authorizes the collective establishment by ter- 
minal operators of uniform rates and charges for truck 
loading and unloading at New York. 


1 Agreement No. 8005 provides that the members shall “estab- 
lish, publish and maintain tariffs containing just and reasonable rates, 
charges, classifications, rules and regulations and practices with re- 
spect to such services”. The basic agreement was approved by the 
Board under Section 15 of the Shipping Act, 1916, on March 23, 
1955. 
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The original complaint was filed on February 16, 1960, 
and a motion to amend was filed March 4, 1960.? In its 
amended form, it alleges merely that Tariff No. 5is a new 
agreement or modification of agreement unapproved under 
Section 15 and prays, on that ground, that the operation 
of the tariff be suspended and that respondents be required 
to submit the tariff for approval as a Section 15 agreement. 

Pursuant to the organic agreement respondents had 
previously issued Tariffs Nos. 1, 2, 3, and 4, all of which 
set forth rates, charges, rules, regulations, and practices 
for truck loading and unloading. The present complainants 
on August 22, 1956, instituted a complaint proceeding 
(Docket No. 800)? in which they charged that Tariffs Nos. 
3 and + were unlawful and constituted unapproved Section 
15 agreements. On September 14, 1956 and August 1, 1957, 


2In substance the original complaint alleged the filing and ap- 
proval of the organic Agreement No. 8005, the filing and approval 
of an amendment thereto, known as Agreement No. 8005-1, the 
filing and approval of prior tariffs thereunder, and the filing of 
Tariff No. 5. The complaint then went on to allege, first, that 
“Tariff No. 5 constitutes an agreement or a modification of the 
[basic] Agreement within the meaning of Section 15 of the Shipping 
‘Act, 1916, as amended, and may not become effective without the 
prior approval of the Board”; and second, that Tariff No. 5 was 
unlawful in that it published rates, charges, or practices which were 
excessive, discriminatory, detrimental to commerce, and unjust and 
unreasonable. The original complaint then prayed (1) for an order 
suspending the tariff pending determination of the issues as to its 
lawfulness, (2) for an investigation as to the lawfulness of the rates, 
charges, and practices contained in the tariff. 

On March 4, 1960, complainants filed a motion to amend their 
complaint by striking therefrom all of the allegations pertaining to 
the alleged unlawfulness of the rates, including the allegations that 
the rates and charges were excessive, discriminatory, detrimental to 
commerce, and unjust and unreasonable. 


3 Empire State Highway Transportation Association, Inc. v. 
American Export Lines, Inc. 
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the Board instituted an investigation (Docket No. 801)* to 
which complainants and respondents were parties, to deter- 
mine whether the rates, charges, rules, and regulations set 
forth in Tariffs Nos. 3 and 4 were detrimental to commerce 
or unjust and unreasonable. 

Throughout the proceedings in Dockets Nos. 800 and 
801, complainants asserted, as they assert here with re- 
spect to Tariff No. 5, that changes in rates and regulations 
constituted new agreements requiring Section 15 approval. 
In Docket No. 800 they prayed for suspension of the tariffs 
pending investigation of the lawfulness of the rates, charges 
and practices contained therein. In both of the prior pro- 
ceedings, the Board held that Tariffs Nos. 3 and 4 did not 
constitute an unapproved Section 15 agreement and ordered 
the discontinuance of the proceedings. 


ARGUMENT 


The complaint presents only a single question, and that 
a question of law—viz., whether the publication of tariffs 
under a Conference agreement is the making of a new 
agreement requiring approval under Section 15, This issue 
was resolved adversely to the present complainants in 
Docket Nos. 800 and 801, which, unless overruled here, 
establish that the complaint fails to state a claim upon 
which relief can be granted. Indeed, since those cases 
presented this issue between the very parties here before 
the Board, we show (1) that complainants collaterally es- 
topped by the Board’s order in Docket Nos. 800 and 801 
from raising the issue sought to be presented by the com- 
plaint. We then show, should the Board desire to reopen 
the settled issue, that (2) Tariff No. 5 is a routine imple- 
mentation of the organic Conference agreement and not 
a new agreement or modification of agreement under Sec- 


4 Truck Loading and Unloading of Cargo at New York. 
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tion 15, and (3) the Board is without power to suspend 
rates admittedly lawful or to issue a cease and desist 
order against performance of an agreement which admit- 
tedly must be approved. 


. CoMPLAINANTS ARE Barre BY THE Decision In DocKET 
Nos. 800 arp 801, Wxicu CoLLaTERALLY Estors THEM 
to Assert THat Tarirrs Frrep Unper THE Basic 
AGREEMENT ARE SEcTION 15 AGREEMENTS. 


Before coming to the merits, we respectfully submit that 
as between the present parties the question presented is 
concluded by the Board’s final order in Docket Nos. 800 
and 801, in which this very question was fully litigated and 
decided adversely to complainants. In the prior case these 
complainants asserted against the present respondents ° the 


5 The presence of two terminal operator respondents who were 
not parties to the prior proceedings does not prevent the operation 
of the prior order as a bar. The terminal operator respondents are 
present only in their capacity as members of the Conference, which 
under Section 1 of the Shipping Act, 1916, is a distinct entity, t.e., 
a “person”, and is the real party in interest. Accordingly, the 
terminal operators are present in a purely formal capacity, and the 
prior order in favor of the association bars the complaint. The 
same is true of respondent Gage, who is a purely formal party; the 
prior order ran to the benefit of Mr. Gage’s predecessor tariff filing 
agent. Cf. Hummel v. Equitable Life Assur. Soc., 151 F. 2d 994 
(7th Cir, 1945) (successor formal party barred); Von Opel v. 
Brownell, 244 F. 2d 789 (D. C. Cir.), certiorari denied, 355 U. S. 
878 (1957) ; Breswick & Co. v. Briggs, 135 F. Supp. 397, 404 (S. D. 
N. Y. 1955) (stockholders barred by judgment to which a corpora- 
tion was party) ; Hansberry v. Lee, 311 U. S. 32, 43 (1940) (class 
suit). 

In any event, even under the strictest view the prior order bars 
the proceeding as to the 29 terminal operator respondents who were 
also respondents there. And the Board lacks jurisdiction of the 
complaint as to Mr. Gage, who is neither carrier nor other person 
subject to the Act. 


27 
Motion to Dismiss and Brief in Support of Motion 


same contention now advanced, namely, that a decision un- 
der the organic Conference agreement to publish tariffs 
setting forth rates, charges, and practices constitutes a 
new agreement or modification of the basic agreement re- 
quiring approval under Section 15. The matter was fully 
briefed to the Examiner and on exceptions to the Board, 
which fully considered it and concluded that the publication 
of the tariffs there involved did not require submission 
under Section 15. 

There can of course be no serious doubt that in appro- 
priate circumstances the doctrine of collateral estoppel 
applies in administrative proceedings. E.g., Sunshine An- 
thracite Coal Co. v. Adkins, 310 U. S. 381 (1940); United 
States v. Seatrain Lines, 329 U.S. 424 (1947) ; Commissioner 
v. Sunnen, 333 U.S. 591 (1948); Fairmount Aluminum Co. 
v. Commissioner, 222 F. 2d 622 (4th Cir.), certiorari denied, 
350 U. S. 838 (1955); see 4 Davis, Administrative Law 
Treatise, § 18.02 (1958) ; Feldman Family Clothing Export 
& Shipping Corp. v. Bogarty, 4 F. M. B. 1 (1952). Nor can 
there be doubt that the fundamental elements of collateral 
estoppel—identity of parties, identity of issues, and a prior 
final determination of those issues—are here present. 

Even if we assume, for the purpose of argument, that 
each filing of a new tariff under the basic agreement gives 
rise to a new cause of action based upon the failure to sub- 
mit it for approval under Section 15, nevertheless under the 
settled formulation of the collateral estoppel doctrine, 
issues actually litigated in respect of one tariff may not be 
reopened between the parties in respect of another. £.g., 
Commissioner v. Sunnen, 333 U. S. 591, 598 (1947) ; Tait v. 
Western Maryland Ry., 289 U. S. 620 (1933) ; Cromwell v. 
County of Sac, 94 U. 8. 351, 352, 353 (1877); Fairmount 
Aluminum Co. v. Commissioner, 222 F. 2d 622, 625-626 (4th 
Cir.), certiorari denied, 350 U.S. 838 (1955). Complainants 
in this case raise only one issue, the basic question of law 
whether tariffs otherwise lawful and filed pursuant to an 
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approved basic Conference agreement must be submitted for 
approval under Section 15. This question was squarely in 
issue in prior proceedings and was resolved adversely to 
complainants. 

Tf it be assumed that the question contains within it a 
subsidiary issue of mixed fact and law, namely whether the 
tariff contains provisions amounting to a new scheme of 
competitive regulation, it must appear on analysis that 
this underlying issue was also an issue in the prior pro- 
eeedings. The Board squarely held that Tariff Nos. 3 and 4 
contained no such provisions, and no suggestion appears as 
to any material respect in which Tariff No. 5 differs from 
Tariff Nos. 3 and 4.2 The present case is analogous to tax 
cases holding that determination of mixed questions of law 
and fact for one tax year give rise to collateral estoppel 
upon the same issue for subsequent years. E.g., Fairmount 


Aluminum Co. v. Commissioner, supra; Commissioner Vv. 
Sunnen, supra; Tait v. Western Maryland Ry., supra; The 
Evergreens v. Nunan, 141 F. 2d 927 (2d Cir.), certiorari 
denied, 323 U. S. 720 (1944); Lynch v. Commissioner, 216 
F, 2d 574 (7th Cir. 1954); Lunsford v. Commissioner, 212 
F. 2d 878 (5th Cir. 1954). 


II. Tartrr No. 5, Issuep Pursuant To THE CONFERENCE 
OrGanic AGREEMENT, Is NoT A NEW AGREEMENT OR 
MopiricaTIoN oF AGREEMENT. 


A. Tariffs Issued Under Organic Agreements have 
long been held to be Routine. Contemporaneously with the 
early administration of the Shipping Act, Section 15 re- 
ceived an administrative interpretation that revised Con- 
ference Tariffs are not new Section 15 agreements and do 
not require Board approval. Section 15 Inquiry, 1 U.S. 8. B. 


6 Although the complaint alleges in conclusionary terms that Tariff 
No. 5 materially and substantially changes the rates, rules, and regu- 
lations, this is a mere conclusion of the pleader, not supported by 
factual averments. 
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121 (1926). The Shipping Board held, ‘‘The * * * practice 
followed by Conferences of sending the Board copies of 
*** tariffs as issued to the members * * * is not to be re- 
garded as a filing under Section 15 ***.’? (Jd.) This has 
been the consistent practice of the Board for forty years 
and is woven into the fabric of the law. Only recently it 
was restated in the Board’s proposed rules for the filing of 
agreements under Section 15, which provide (25 Fed. Reg. 
359): 

“The term ‘agreement’ does not include routine, 
day by day activities under the plan or program 
which is provided for by the express language or rea- 
sonable intendment of such language of a previous- 
ly approved section 15 agreement; such as (but not 
limited to) the adoption of tariffs of rates, fares, 
charges, and rules and regulations pertaining thereto, 
and corrections and supplements thereto and reis- 
sues thereof adopted by the parties pursuant to an 
approved section 15 agreement.’? (Emphasis sup- 
plied) 


Prima facie, therefore, the filing of Tariff No. 5 does 
not require approval under Section 15. And the mere fact 
that the tariff changes the previously published rates and 
charges does not alter this conclusion. 

The purpose of Section 15 was to give the Board power, 
concomitant with the antitrust exemption of Section 15, 
over agreements limiting competition which would other- 
wise be governed by the antitrust laws. This purpose is 
served by approval of the basic agrement providing for a 
system of concerted rate-making. Thereafter the concerted 
making of particular rates pursuant to the system (which 
are subject to review under other sections of the Act) has 
no additional anticompetitive effect. Hence, the statutory 
purpose is satisfied by approval of the underlying system, 
i.e., the organic agreement. 

A contrary view would mean that all general rate in- 
creases filed under Conference agreements would be unlaw- 
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ful and therefore could not become effective until approved. 
The effect would be not only to empower the Board to ap- 
prove or disapprove (i.e., to regulate the level of) all Con- 
ference rates—including those of carriers in the foreign 
trades—but also to empower the Board to suspend such 
rates for an indefinite time pending that determination. 

The regulatory scheme of the shipping laws, however, 
precludes suspension of rates in the foreign trade. More- 
over, even in the domestic trades where the Board has sus- 
pension powers, they are expressly limited by Section 3 of 
the Intercoastal Shipping Act, 1933 (47 Stat. 1426, as 
amended, 46 U. S. C. § 845) to four months. The indefinite 
suspension pending Section 15 approval requested by com- 
plainants would squarely conflict with these provisions. 

Complainants seek indefinite suspension of tariffs while 
the Board determines whether to approve them under Sec- 
tion 15. Such proceedings may be protracted. Indeed, it 
does not require much imagination to foresee attorneys pro- 
testing tariff increases not with any intention of their being 
eventually overturned, but with the intention of interminable 
stalling to keep the previous rates in effect. 

No other regulated industry is subjected to such a pro- 
cess. Wherever regulatory agencies have suspension powers 
they arise by express and very specific statutory language 
and the power is strictly limited as to its duration. In 
Section 15 there is no such language.’ 


7 Neither Congress nor administrative agencies can force carriers 
to operate under noncompensatory rates. Suspension by statute, for 
relatively short investigatory periods, is a reasonable restraint upon 
the carriers’ constitutional rights; but this can become unreasonable 
with the passage of time, and can thereby become a deprivation of 
property in violation of the Fifth Amendment. For example, sus- 
pension for the two and one-half years involved in the litigation over 
Tariffs Nos. 3 and 4 would, we submit, have been unconstitutional. 
Intent to cause such a result cannot be attributed to Congress in 
enacting the Shipping Act, 1916. “It is elementary law that every 
statute is to be read in light of the constitution.” McCullough v. 
Virginia, 172 U. S. 102 (1898) ; Isbrandtsen Co. v. Johnson, 343 
U. S. 779, 783 (1952). 
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B. Contrary Arguments are Fallacious. In the past, 
complainants have suggested basically two arguments in 
support of their revolutionary position. First, they have 
suggested that the rates, charges or practices provided by 
a newly published tariff may, so far as appears, be unjust 
and unreasonable, discriminatory, or detrimental to com- 
merce, and that the exaction of such rates may not be con- 
sidered routine, especially where, as here, the organic Agree- 
ment requires that rates, charges and practices established 
thereunder be just and reasonable. Second, they have sug- 
gested that even if tariffs merely publishing schedules of 
rates and charges are necessarily routine, there is precedent 
for the view that tariffs publishing rules, regulations, and 
practices, as distinguished from rates, may be otherwise, 
and that the present tariff is of the latter kind. Neither 
argument may be sustained in this case. 


1. To the argument based on the supposition that the 
new tariff may possibly contain unjust and unreasonable 
or otherwise unlawful rates, the short answer is that com- 
plainants in this case do not so contend. Indeed, by their 
deliberate deletion of such allegations from their original 
complaint, they admit that the present tariff contains no 
unlawful provisions. 

In any event, the argument is unfounded, for it is based 
on inference from cases which support the contrary view. 
These are cases in which, when the Board has found rates 
published under a basic agreement unreasonable, the sanc- 
tion imposed has been the threatened withdrawal of ap- 
proval of the basic agreement. E.g., Edmond Weil, Inc. v. 
Italian Line, 1 U.S.S.B.B. (1935) ; Pacific Coast-River Plate 
Brazil Rates, 2 U.S.M.C. 28 (1939); see also the Board’s 
report in Docket Nos. 800, 801, and 821. But these cases 
support the view that even tariffs publishing unlawful rates 
are not Section 15 agreements. If the tariffs publishing 
such unreasonable rates were deemed Section 15 agree- 
ments, then withdrawing approval of the basic agreement 
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would be unnecessary—a complete sanction would be avail- 
able through withholding approval of the tarif. The Board’s 
action in these cases therefore signifies its view that un- 
reasonableness of the rates published does not convert a 
tariff into a Section 15 agreement. 


2. To the argument that tariffs containing rules and 
regulations relating to practices other than rates and 
charges are an exception to the general rule that tariffs 
are not within Section 15, the answer is likewise clear upon 
analysis of Tariff No. 5. It is true that following Isbrandt- 
sen Co. v. United States, 211 F. 2d 51 (D. C. Cir.), certi- 
orari denied, 347 U. S. 990 (1954), the Board adopted the 
view that ‘“‘an entirely new scheme of rate combination and 
discrimination not embodied in the basic agreement’’ (211 
F. 2d at 56) or an agreement creating ‘‘new relationships 
which invade the areas of concerted action specified in Sec- 
tion 15 of the Act in a manner other than a pure regulation 
of intra-Conference competition’’ is not a routine imple- 
mentation of the organic Agreement. (Pacific Coast Euro- 
pean Conference—Payment of Brokerage, Docket No. 767 
(Report on Motion for Interim Order, November 30, 1955) ; 
see also Pacific Coast European Conference—Payment of 
Brokerage, 5 F. M. B. 65 (1956), 5 F. M. B. 225 (1957)). 

But Tariff No. 5 is neither a new scheme of rate combina- 
tion nor an agreement creating new relationships. To estab- 
lish this, no more may be necessary than to point out that 
the complaint mentions nothing in the Tariff having such an 
effect. The complaint contains a conclusionary allegation 
that the Tariff “‘substantially and materially changed the 
rules’”’, but this is a mere conclusion of the pleader, not 
supported by factual averments. But in any event, the 
tariff itself leads to the same result. In Docket Nos. 800 
and 801, the Board held: 


“We * * * find that the tariffs [Nos. 3 and 4] are not 
modifications of the basic agreement or new agree- 
ments within the meaning of section 15. * * ° 
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«« ** * The issuance of Tariffs No. 3 and 4, inelud- 
ing changes in the level of rates, elimination of the 
availability of partial service, and other rules and 
regulations governing the loading and unloading of 
trucks at respondent’s terminals, introduced no new 
scheme of competition nor ‘prima facie’ discrimina- 
tion ** ® 99 


Accordingly, Tariff No. 4 contained no rules or regulations 
amounting to a new scheme of competition. To establish 
that Tariff No. 5 also does not do so it is necessary only 
to compare the two tariffs, which are alike except in minor 
respects.® 

When these minor modifications are contrasted with the 
far more sweeping modifications held by the Board in its 
prior report not to constitute a new competitive scheme, it 


8 Tariff No. 5 is identical with Tariff No. 4, so far as their pro- 
vision for rules, regulations and practices are concerned, except in 
the following respects: 

(1) Tariff No. 5 contains a provision (“APPLICATION OF RATES”, 
fourth paragraph, original page 3) not contained in Tariff No. 4, to 
the effect that where the tariff prescribes commodity rates subject to 
10,000-pound minimum weights, the charge derived from multiply- 
ing the any-quantity rate by the actual weight will apply wherever 
it is less than the 10,000-pound minimum charge. This provision, 
which makes explicit what would be followed in practice in any event, 
is a corollary to the rate scheme of Tariff No. 5, which unlike Tariff 
No. 4 contains separate 10,000-pound minimum and any-quantity 
commodity rates. The rule parallels a like rule in respect of class 
rates; the latter, which is retained in Tariff No. 5 (Note 2, original 
page 11) was also present in Tariff No. 4 (Note 2, original page 9). 

(2) The rules with respect to “Overtime Cuarces” (Tariff No. 
5, original page 6; Tariff No. 4, original page 5) have been modified 
to provide that trucks in line at 3 p.m, will not be worked thereafter 
at straight time rates unless they are ready to be loaded or unloaded. 
This modification was designed to eliminate the confusion mentioned 
by the Board in its prior report (Finding 56) with respect to the 
“3 o’clock rule”. 

(3) Under the heading “PREREQUISITE FoR SxippED Rares”, 
Tariff No. 5 (original page 9) has added a rule not contained in 
Tariff No. 4, defining the method of stowage of the cargo on trucks 
for which the tariff rates for skidded cargo will be available. The 
rule reflects the publication of a commodity rate for skidded cargo. 
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becomes clear beyond question that Tariff No. 5 is not a 
new agreement. For example, Tariff No. 4 contained a rule 
eliminating ‘‘partial service”’, 7.¢., a semi-loading of trucks 
for which lower rates were applicable. That modification 
had a far more sweeping effect upon practices and economic 
conditions at the port than anything in the minor modifica- 
tions here involved. The agreement to institute Tariff No. 5 
is therefore merely a routne implementation of the organic 
Agreement not requiring approval. 


III. Tue Boarp Lacks Power To Issue a CEASE AND 
Desist Orper AGAtNst PERFORMANCE OF A SECTION 
15 AGREEMENT Wuicu Compxarnants Apmir Must 
Bre Approven. 


But even if the Tariff were an agreement requiring ap- 
proval, the Board would lack power to grant the relief 
sought by complainants. The complaint does not charge 
that Tariff No. 5 is unjustly discriminatory or unfair, 
detrimental to commerce or otherwise unlawful; hence, if 
it were an agreement, the Act would require that it ‘‘shall 
be approved’’. We submit that the Board lacks power to 
issue a cease and desist order against the performance of a 
filed Section 15 agreement which, on the record before it 


here, must be approved. Equity regards that as done which 
ought to be done.® 


® Ordinarily a prayer for suspension of a rate or for a cease and 
desist order pending approval of a Section 15 agreement is analogous 
to a prayer for a preliminary injunction in a suit in equity. Such a 
prayer is ancillary to a prayer for final relief after full hearing of 
the suit. Pending full hearing, the preliminary injunction may be 
issued if an appropriate showing is made prima facie (also upon a 
hearing) that the complainant has a reasonable probability of ulti- 
mate success after plenary hearing. Where, however, the complainant 
admits at the outset that he has no grounds for final equitable relief, 
no basis exists for a temporary injunction. Likewise here, where 
complainants admit that the agreement, if it be an agreement, must 
ultimately be approved, no basis exists for suspension of its operation 
in the interim. 
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It should be recognized, moreover, that the specific cease 
and desist order for which complainants pray in this case 
is tantamount to a suspension of the Tariff. If complain- 
ants’ prayer were granted, respondents would be prevented 
indefinitely from collecting the increased rates, with no 
means of ever recapturing the lost revenue, even though the 
record already establishes that the Tariff would have to be 
approved ultimately. A cease and desist order would there- 
fore do irreparable harm to respondents. On the other 
hand, from the Board’s point of view, such an order would 
be a mere academic exercise having no effect upon sub- 
stantive rights. We think the Board lacks power to engage 
in such an exercise. 

In all rate regulation, not only under the Shipping 
Laws but under the Interstate Commerce Act, the power to 
suspend rates is ancillary to the power to conduct an inves- 
tigation into their lawfulness. The suspension power does 
not exist independently of the investigatory power; rates 
may be investigated without suspension, but may not be 
suspended without investigation. Here the complaint pre- 
cludes investigation, for complainants have deliberately 
admitted that the tariff rates and practices are lawful, 2.e., 
that an investigation if instituted would have to be dis- 
continued. In these circumstances the power to suspend 
does not exist. 

In order that our position in this respect may be un- 
mistakable, we emphasize that we do not here challenge the 
Board’s power in an appropriate case to direct the parties 
to an unapproved Section 15 agreement to cease and desist 
from carrying out the agreement pending investigation into 
the question whether the agreement should be approved. 
See, e. g., Pacific Coast European Conference—Payment of 
Brokerage, 5 F. M. B. 65 (1956). This is not such a case. 
First, there is no Section 15 agreement. Second, if an 
investigation were instituted, it would immediately result 
in approval. 
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Nor do we contend here that the Board may not conduct 
an investigation on its own motion into the lawfulness of the 
rates and practices prescribed in Tariff No. 5. E. g., Cali- 
fornia v. United States, 320 U. S. 577 (1943). This case, 
however, is not a Board investigation; it is a proceeding 
between private parties. And as between them, it must be 
taken as a datum that no investigation is warranted.’° 


ConcLusion 


For the reasons stated it is respectfully submitted that 
this motion should be granted and the complaint and the 
proceeding should be dismissed. 


T. S. L. Pertman 
Attorneys for Truck Loading and 
Unloading Waterborne Freight, 
Conference 


529 Tower Building 
Washington 5, D. C. 
March 22, 1960 


10 Moreover, even if we assume that the rates, charges, and 
practices set forth in the Tariff contain some element of unlawful- 
ness, the power to suspend is doubtful. We have previously shown 
that the suspension power exists only in the domestic trades, and 
even there, only to a limited extent. The conflict between the sus- 
pension power under the rate regulation provision of the law and the 
power here claimed for the Board by complainants is, as we have 
previously shown, strong evidence that Conference rate increases 
were not intended by the framers of the statute to be treated as 
Section 15 agreements. 
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Motion to Dismiss and Brief in Support of Motion 


CERTIFICATE OF SERVICE 


I certify that I have this day served the foregoing mo- 
tion and brief upon complainants in this proceeding by 
mailing, first class mail, postage prepaid, a copy to their 
attorneys, Zelby & Burstein, 160 Broadway, New York 38, 
New York, and a copy to complainants by Jos. M. Adelizzi, 
44 East 23rd Street, New York 10, New York. 


Dated at Washington, D. C., this 22nd day of March, 
1960. 


Attorney for Truck Loading and 
Unloading Waterborne Freight 
Conference 
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Order 


At a Session of the Federal Maritime Board, held at 
its Office in Washington, D. C., on the 24th day of March, 
A. D. 1960. 


No. 894 
Enpre Srate Highway TRANSPORTATION ASSOCIATION, ET AL. 
Vv. 


American Export Livss, Inc., ET AL. 


The complainants having filed a motion to amend the 
complaint, and good cause appearing: 


It is ordered, That the said motion be, and it is hereby, 


granted, and is herewith served upon the respondents pur- 
suant to Rule 5(1) of the Board’s Rules of Practice and 
Procedure, 46 C. F. RB. sec. 201.72. 

By the Board. 


James L. Prvper, 
Secretary. 
(Sea) 
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Complainants’ Reply to Respondents’ Motion 
to Dismiss 


BEFORE THE 


FEDERAL MARITIME BOARD 


Docket No. 894 


Empme Stare Highway Transportation Association, Inc., 
and New Jersey Motor Truck Association, Inc., 


Complainants, 
v. 


American Export Linss, Inc., ET AL., 


Respondents. 


Zevsy & Burstein, 
Attorneys for Complainants, 

160 Broadway, 
New York, New York. 


Dated: March 31, 1960. 


Due: April 1, 1960. 
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BEFORE THE 


FEDERAL MARITIME BOARD 


Docket No. 894 


Expire State Hichway Transportation Association, Inc., 
and New Jersey Moror Truck Association, Inc., 
Complainants, 
v. 


American Exporr Lives, Inc., ET AL., 
Respondents. 


COMPLAINANTS’ REPLY TO RESPONDENTS’ 
MOTION TO DISMISS 


Come now Empire State Highway Transportation As- 
sociation, Inc. and New Jersey Motor Truck Association, 
Ine. (hereinafter called ‘‘Complainants’’) and respectfully 
submit this reply in opposition to Respondents’ motion to 
dismiss the complaint herein. 


Tue Facts 


On or about February 16, 1960, Complainants filed a 
complaint with the Federal Maritime Board (hereinafter 
called the ‘‘Board’’) alleging in substance that Respondents 
had issued and published Tariff No. 5 (which became effec- 
tive February 15, 1960), pursuant to Agreement No. 8005 
(hereinafter called the ‘‘Agreement’’), setting forth rates, 
charges, rules, regulations and practices governing the 
loading and unloading of waterborne freight onto and 
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from trucks at piers and waterfront terminals at the Port 
of Greater New York and vicinity ; and that Tariff No. 5 con- 
stituted an agreement or a modification of the Agreement 
within the meaning of Section 15 of the Shipping Act, 1916, 
as amended, (hereinafter called the ‘‘Act’’), and that 
Tariff No. 5 could not become effective without the prior 
approval of the Board and then only in compliance with the 
Act. Additionally, the complaint alleged that Tariff No. 5 
violated the Act in various other respects. 

Thereafter, Complainants amended their complaint by 
motion dated March 2, 1960, so as to present to the Board 
one issue, namely, a law question as to whether or not 
Tariff No. 5 constitutes an agreement or a modification of 
the Agreement within the meaning of Section 15 of the Act.* 
Thereupon Respondents filed the instant motion to dismiss. 


POINT I 


CoMPLAINANTS ARE Not Hsroprep OR BarrEepD FROM Rals- 
ING THE IssuE PreseNTED BY THE AMENDED COMPLAINT. 


Complainants do not deny that in Dockets No. 800 and 
801, they raised substantially the same issue with respect 
to Tariffs No. 3 & 4 issued by Respondents, in that they 
constituted agreements or modifications of the Agreement 
requiring prior approval by the Board and that the Board 
decided this matter adversely to Complainants. However, 
it does not follow that the doctrine of collateral estoppel 
bars Complainants from forever raising this issue before 
the Board. Complainants cannot waive illegality nor be 
estopped to assert it at any time. Collateral estoppel does 
not and cannot serve to grant or withhold jurisdiction to or 
from an administrative agency. The most elementary 


* This amendment was allowed by the Board by order dated 
March 24, 1960. 
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principles of administrative law requires Complainants 
to raise this issue before the Board to obtain judicial re- 
view. 

Thus in United States v. L. A. Tucker Truck Lines, 344 
U. S. 33, the Supreme Court held: 


“We have recognized in more than a few decisions, 
and Congress has recognized in more than a few 
statutes, that orderly procedure and good admin- 
istration require that objections to the proceedings 
of an administrative agency be made while it has 
opportunity for correction in order to raise issues 
reviewable by the courts. It is urged in this case 
that the Commission had a predetermined policy 
on this subject which would have required it to 
overrule the objection if made. While this may 
well be true, the Commission is obliged to deal 
with a large number of like cases. Repetition of 
the objection in them might lead to a change of 
policy, or, if it did not, the Commission would at 
least be put on notice of the accumulating risk of 
wholesale reversals being incurred by its persistence. 
Simple fairness to those who are engaged in the 
tasks of administration, and to litigants, requires 
as a general rule that courts should not topple over 
administrative decisions unless the administrative 
body not only has erred but has erred against objec- 
tion made at the time appropriate under its prac- 
tice.”’ (pp. 37-38) 


Furthermore, under the doctrine of primary jurisdic- 
tion and/or exhaustion of administrative remedies, Com- 
plainants could not institute a plenary proceeding in the 
Courts raising the issue presented in the amended com- 
plaint without proceeding before the Board in the first 
instance as it has done in this case. Complainants must 
afford the Board an opportunity to pass upon this ques- 
tion prior to judicial review. Section 83 of the Act (49 
U. S. C. Section 830) and the Hobbs Act (5 U.S. C. Sec- 
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tions 1031 et seq.) makes it mandatory for the Complain- 
ants to proceed before the Board in the first instance. 

This is a new proceeding and is not designed to col- 
laterally attack the order of the Board in Dockets No. 
800 and 801. Whatever the decision of the Board will be 
in this case, it will be then ripe for judicial review. The 
doctrine of collateral estoppel does not and cannot apply 
to the facts and circumstances of this case. The principle 
of res judicata, and @ fortiori collateral estoppel, is not 
applicable when only questions of law are presented. U.S. 
vy. Moser, 266 U. S. 236; West v. Standard Oil Company, 
278 U. S. 200. In the instant proceeding, the only matter 
presented to the Board is a law issue. 

Equally fundamental is the principle that res judicata 
does not bind an administrative agency. If this be so, the 
doctrine of collateral estoppel is clearly inapplicable. The 
cases cited by Respondents on Page 7 of their motion 
basically involved factual issues in tax proceedings and 
are clearly inapposite to the case at bar. Furthermore 
there has been no final judicial decision adjudicating this 
issue. Cf. Bridges v. U. S., 346 U. S. 209. 

In summary, the instant proceedings present a new 
issue to the Board which must be determined by the Board 
on the merits. Thereupon the parties may seek appro- 
priate judicial review and a final decision obtained in the 
appellate courts. 


POINT I 


Tarrrr No. 5 CoNSTITUTES AN AGREEMENT oR MopiFica- 
TION OF THE AGREEMENT Reoqureinc Prior Boarp APPROVAL. 


Complainants respectfully submit that Tariff No. 5 
constitutes a modification of the Agreement or constitutes 
a new agreement, which in either event requires prior 
Board approval before it may become effective. Notwith- 
standing the contrary view of the Board in Docket Nos. 
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800 and 801, the Board is not now foreclosed from adopting 
what complainants urge is a correct construction of the 
law, namely that Tariff No. 5 is an unapproved agreement, 
or modification which requires prior Board approval. 

Section 15 of the Act provides that modifications of an 
approved agreement are lawful only when approved by 
the Board. Before approval is obtained it is unlawful 
‘to carry out in whole or in part, directly or indirectly’’, 
any such modification. Further, the Board may disapprove, 
cancel or modify any modification of an approved agree- 
ment where, among other things, it will operate ‘‘to the 
detriment of the commerce of the United States’’ or be 
‘¢in violation’’ of the Act. 

The Agreement provides that the Respondents will 
establish tariffs containing just and reasonable rates, 
charges, classifications, rules, regulations and practices for 
the loading and unloading of waterborne cargo onto and 
from trucks. It does not contain the actual rates and 
charges for this service and it does not set forth any of 
the rules, regulations and practices. In effect, therefore, 
it is merely an agreement among the Respondents to follow 
uniform rates, charges, practices and rules to be established 
in the future. Clearly, Tariff No. 5 is either a new agree- 
ment or a modification of the Agreement and not merely 
an implementation of the basic Agreement and, hence, 
requires prior Board approval. 

It has been the position of the Board that once a basic 
conference agreement has been approved authorizing uni- 
form rates, tariff activities were routine in nature and prior 
approval would not be required by the Board. Contract 
Rates—North Atlantic Continental Freight Conference, 4 
FMB 98. However, both the Courts and the Board have 
abandoned this view. 

In Isbrandtsen Co. v. United States, 211 F. 2d, cert. den. 
sub. nom. Japan—Atlantic & Gulf Freight Conference v. 
United States, 347 U. S. 852, the Court of Appeals rejected 
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the argument by the Board that once it had approved a basic 
conference agreement authorizing dual rates, institution of 
the dual rates did not require prior approval. Thus, the 
Court held: 


“Tt can hardly be classified as an interstitial sort of 
adjustment since it introduces an entirely new scheme 
of rate combination and discrimination not embodied 
in the basic Agreement. But even if it were not a 
new agreement, it would certainly be classed as a 
‘modification’ of the existing basic Agreement. In 
either case, Section 15 requires that such agreements 
or modifications ‘shall be lawful only when and as 
long as approved’ by the Board. Until such appro- 
val is obtained, the Shipping Act makes it illegal to 
institute the dual rate system.’’ 


See, too: 


River Platte é Brazil Conference v. Pressed Steel 
Car Company, 124 F. Supp. 88, aff’d 227 F. 2d 60. 


It is important to note that in the Isbrandtsen case the 
Board alleged that the conference agreement authorized a 
dual rate. The parties and the Board claimed that the 
rates were only an implementation of the Agreement. The 
Court, however, ruled that prior approval by the Board 
was necessary. 

The United States Supreme Court, in Isbrandtsen- 
Moller Co. v. United States, 300 U. S. 139, 146, stated: 


‘‘The bill itself discloses the conference carriers have 
filed schedules of their rates and the act requires 
that if any contract for a change of those rates is 
made the new rates may be charged only after the 
Board has approved the agreement.’ 


And the Court cited Section 15 of the Shipping Act. 
Subsequent to the Jsbrandtsen case, the Board, in Agree- 
ment and Practices Pertaining to Brokerage, Pacific Coast 
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Eurepoan Conference (Agreement No. 5200) and In the 
Matter of Amendment to Brokerage Rule 21 (Agreement 
No. 5200), followed the decision in the Isbrandtsen case. 
What previously would have been a routine matter was 
deemed to be a modification of an agreement requiring 
Board approval. 

Similarly, in Contract Rates—North Atlantic Contin- 
ental Freight Conference, supra, the Board required prior 
approval of the institution of dual rates pursuant to an 
approved agreement, not because a new system was adopted, 
but because the rates might be arbitrary and operate to 
the detriment of the commerce of the United States. This 
action was taken by the Board despite the fact that the 
conference agreement made possible the initiation of dual 
rates. 

The Board’s adherence to its previously stated position 
with respect to this issue in Dockets Nos. 800 and 801 is 
contrary to law and merely compounds the legal error 
heretofore committed by the Board. An erroneous inter- 
pretation of the statute which an administrative agency is 
empowered to enforce does not gain validity merely because 
the agency has followed the improper construction for a 
substantial period of time. As a consequence of the 
Isbrandtsen case, the Board has changed its policies and 
procedures concerning activities undertaken pursuant to 
an approved agreement. See 25 Fed. Reg. 359. 

Tariff No. 5 cannot be considered a mere ‘routine’’ 
activity carried on pursuant to a conference agreement 
which did not require prior Board approval. Section 15 
subsumes that the Board in approving a conference agreec- 
ment will in the first instance determine that it is not dis- 
criminatory or detrimental to the commerce of the United 
States or otherwise in violation of the Act. The sole 
purpose of Section 15 is not to provide immunity from 
the anti-trust laws, as is erroneously contended by the 
Respondent. All of the foregoing principles must be con- 
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sidered by the Board. Thus, before an agreement is 
approved by the Board, notice is given to the public in the 
Federal Register so that protests and objections may be 
filed and proceedings instituted to determine the validity 
of the proposed agreement. The Board may take official 
notice of Tariff No. 5. Furthermore, on its own motion, 
pursuant to Section 22 of the Act (46 U.S. C. Section 821), 
the Board could institute an investigation to determine the 
justness and reasonableness of Tariff No. 5. If the Board 
should determine that it is unreasonable and unjust then 
the Agreement and/or Tariff No. 5 would be unlawful since 
prior approval would not be available to sanction unlawful 
acts. Edmond Weill, Inc. v. Italian Line, 1 U. 8. 8. B. 395; 
Matter of Rates, Charges, Rules, etc., 2 U. S. M. C. 28. 
A routine matter could not have this effect. Thus, Tariff 
No. 5 must be a new agreement or a modification of the 
Agreement. 

Where as in this case the entire tariff has been changed 
and modified prior approval is required. An administra- 
tive procedure has been provided by the Board in its pro- 
posed rules at 25 Fed. Reg. 359. Respondents are not 
without administrative remedy. Thus under the proposed 
rules the issues may be determined in a relatively short 
period of time. 

Board procedures have been modified as a result of 
judicial decisions. Thus if action taken pursuant to a 
conference agreement is prima facie discriminatory then 
prior approval must be sought from the Board. Complain- 
ants contend that this principle is equally applicable where 
tariffs are unjust and unreasonable. The Board has al- 
ready held that if tariffs adopted pursuant to a conference 
agreement are detrimental to the commerce or unjust 
and unreasonable then the Board will order the same can- 
celled or approval of the agreement will be withdrawn. 
This was reaffirmed by the Board in Dockets Nos. 800 
and 801. If the Board is correct in its interpretation of 
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Section 15 then where a rate is detrimental to commerce 
or unjust and unreasonable then the Board cannot with- 
draw its prior approval of the agreement unless there 
has been a modification of the agreement, so as to render 
the agreement unlawful. In short, the Tariff must be 
deemed to constitute more than a routine matter. 

Complainants submit that in the facts and circumstances 
of this case Tariff No. 5 cannot be made effective until there 
is prior Board approval. Complainants do not concede 
the justness or reasonableness of Tariff No. 5. This issue 
is premature. Respondents must file Tariff No. 5, notice 
given in the Federal Register, protests filed and hearings 
held before the Tariff may become effective. At this time 
the question of justness and reasonableness will be in 
issue. 

The Board has the power and must require Respond- 
ents to obtain the Board’s prior approval for Tariff No. 
5 before Respondents may act thereunder. 


ConcLusion 


Wuererore Complainants respectfully request that the 
motion be denied in all respects and the Board grant the 
relief requested in the Amended Complaint and for such 
other and further relief as may be proper in the premises. 


Respectfully submitted, 


Zevsy & Burstern, 
Attorneys for Complainants. 


Dated: New York, New York, 
March 31, 1960. 


Hersert Burstein and 
ArrTHur LIpERSTEIN, 
On the Brief. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the fore- 
going document upon all parties of record in this proceed- 
ing by mailing via first class mail, postage prepaid, a copy 
to each of such parties in sufficient time to reach such party 
on the date said document is due to be filed with the Board. 


Hersert Burstein. 


Dated at New York, New York 
this 31st day of March, 1960. 


For Empire State Transportation Association, 
Ine., and New Jersey Motor Truck Association, 
Inc. 
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Section 15 then where a rate is detrimental to commerce 
or unjust and unreasonable then the Board cannot with- 
draw its prior approval of the agreement unless there 
has been a modification of the agreement, so as to render 
the agreement unlawful. In short, the Tariff must be 
deemed to constitute more than a routine matter. 

Complainants submit that in the facts and circumstances 
of this case Tariff No. 5 cannot be made effective until there 
is prior Board approval. Complainants do not concede 
the justness or reasonableness of Tariff No. 5. This issue 
is premature. Respondents must file Tariff No. 5, notice 
given in the Federal Register, protests filed and hearings 
held before the Tariff may become effective. At this time 
the question of justness and reasonableness will be in 
issue. 

The Board has the power and must require Respond- 
ents to obtain the Board’s prior approval for Tariff No. 
5 before Respondents may act thereunder. 


ConcLusion 


Wuererore Complainants respectfully request that the 
motion be denied in all respects and the Board grant the 
relief requested in the Amended Complaint and for such 
other and further relief as may be proper in the premises. 


Respectfully submitted, 


Zetsy & Burstein, 
Attorneys for Complainants. 


Dated: New York, New York, 
March 31, 1960. 


Hersert Burstein and 
ArtTHuR LIBERSTEIN, 
On the Brief. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the fore- 
going document upon all parties of record in this proceed- 
ing by mailing via first class mail, postage prepaid, a copy 
to each of such parties in sufficient time to reach such party 
on the date said document is due to be filed with the Board. 


Herbert Burstein. 


Dated at New York, New York 
this 31st day of March, 1960. 


For Empire State Transportation Association, 
Ine., and New Jersey Motor Truck Association, 
Inc. 
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Order 


At a Session of the Federal Maritime Board, 
held at its office in Washington, D. C., on the 
18th day of May, A. D. 1960 


Docket No. 894 


Empire Srare Highway TRANSPORTATION ASSOCIATION, 
Inc., and New Jersey Moror Truck Association, Inc., 


V.. 
American Export Liyss, Inc., e¢ al. 


On January 15, 1960, respondents, pursuant to approved 
agreement 8005, issued and filed with the Board Tariff No, 5 
to become effective February 15, 1960. 

By amended complaint dated March 2, 1960, complain- 
ants allege that Tariff No. 5 is a new agreement, or modifica- 
tion of an agreement, unapproved under section 15 of the 
Shipping Act, 1916, and request that the Board suspend the 
operation of the tariff and require respondents to submit 
the tariff for approval as a section 15 agreement. 

On March 22, 1960, respondents filed a motion to dismiss 
the complaint on the grounds, among others, that the com- 
plaint fails to state a cause of action upon which relief can 
be granted. Respondents filed a reply to the motion dated 
March 31, 1960. 

The Board and its predecessors consistently have held 
that the issuance and modification of tariffs pursuant to 
an approved basic agreement are not new agreements, or 
modifications of agreements, requiring prior section 15 ap- 
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proval. See Empire State H’W’Y Transp. Ass’n. v. Ameri- 
cam Export Lines, 5 F. M. B, 565, 585, 586 (1959). 


Iz 1s Ornperep, that the amended complaint herein be, and 
it is hereby, dismissed. 
By the Board. 
James L. Pimper, 


Secretary. 
(Sea) 


Petition for Review 


IN THE 


UNITED STATES COURT OF APPEALS 


For tue Districr oF CoLUMBIA 


— ee cE ee 


Empme Srate Hichway TRANSPORTATION Association, Inc., 
Petitioner, 
against 


Usrrep States oF AMERICA AND FepERAL MarITIME Boagp, 
Respondents. 


—  — — rere 


First: This petition is filed, and the jurisdiction of 
this Court is invoked, pursuant to the provisions of the Ship- 
ping Act of 1916, as amended (46 U. S. C. 830), (herein 
called the ‘‘Act?’), the Act of December 29, 1950, commonly 
known as the Hobbs Act (5 U. S. C. 1081, e¢ seq.) and the 
Administrative Procedure Act of 1946 (5 U.S. C. 1009) to 
enjoin, set aside and annul a final order (hereinafter called 
the ‘‘Order’’) of the Federal Maritime Board (hereinafter 
referred to as the ‘“‘Board’’), dated May 18, 1960, and 
entered May 19, 1960, a copy of which is annexed hereto as 
Appendix ‘‘A’’. 


Second: Petitioner is a non-profit association, incorpo- 
rated under the Membership Corporation Law of the State 
of New York. Petitioner’s members are motor carriers, 
engaged in the transportation of waterborne freight moving 
in foreign commerce, from and to piers, docks and water- 
front terminals in the Port of Greater New York and 
vicinity, who engage the services of loading or unloading 
of such cargo onto and from their trucks. 
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Third: The United States of America is made a re- 
spondent herein pursuant to Section 4 of the Hobbs Act 
(5 U.S. C. Section 1034). The Federal Maritime Board is 
made a respondent pursuant to Rule 38 of this Court. 


Fourth: (a) On or about August 24, 1954, various ter- 
minal operators, steamship companies and_ stevedores 
(herein called ‘‘Terminal Operators’’) engaged in opera- 
tions in the Port of Greater New York, acting allegedly 
under Section 15 of the Shipping Act of 1916, as amended 
(46 U.S. C. See. 814), entered into and filed a Memorandum 
of Cooperative Working Agreement (herein called the 
‘‘Agreement’’), with the Board which inter alia, provided 
for the establishment of charges for loading and unloading 
waterborne freight onto or from trucks at piers or other 
waterfront terminals in the Port of Greater New York and 
vicinity. Said Agreement was subsequently identified as 
Federal Maritime Board Agreement No. 8005, and a copy 
is annexed hereto as Appendix ‘‘B’’ and made a part hereof. 


(b) On March 23, 1955, the Board, allegedly acting under 
the provisions of Section 15 of the Shipping Act, 1916, as 
amended (herein called the ‘‘Act’’), approved the Agree- 
ment. 


(ec) On or about March 29, 1957, the Terminal Operators 
acting allegedly under Section 15 of the Act, filed an amend- 
ment to the Agreement with the Board and this amendment, 
identified as ‘‘Agreement 8005-1’? (herein called the 
“¢Amendment’’), was approved by the Board on or about 
February 24, 1959. A copy of the Amendment is annexed 
hereto as Appendix ‘‘C’’ and made a part hereof. 


(d) Relying upon the agreement, the Terminal Opera- 
tors issued Tariffs Nos. 1, 2, 3 and 4 which set forth rates, 
charges, rules, regulations, requirements and practices gov- 
erning the loading and unloading of waterborne freight onto 
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or from trucks at piers or other waterfront terminals in the 
Port of Greater New York and vicinity. Tariffs Nos. 3 and 
4 as issued by the Terminal Operators, except in minor re- 
spects, was approved by the Board by order dated February 
24, 1959. 


(e) On or about January 15, 1960, the Terminal Oper- 
ators allegedly acting under the Agreement and Amend- 
ment, issued Tariff No. 5 which became effective February 
15, 1960, and which substantially and materially changed 
and altered the rates, charges, rules and regulations govern- 
ing the loading and unloading of waterborne cargo onto or 
from trucks as previously set forth in Tariff No. 4, and con- 
tained provisions which are not set forth in the Agreement 
or in the Amendment. 


(f) On or about February 16, 1960, Petitioner filed a 
complaint (subsequently amended) with the Board which 
alleged, in substance, that Tariff No. 5 violated section 15 
of the Act because it was made effective without the prior 
approval of the Board. The proceedings instituted by the 
aforesaid complaint, were assigned Docket No. 894 by the 
Board. 

Thereupon, the Terminal Operators moved to dismiss 
the amended complaint, and this motion was granted by the 
Board by order dated May 18, 1960, a copy of which is an- 
nexed hereto as Appendix ‘‘A’’. 


Fifth: Petitioner respectfully alleges that Tariff No. 5 
was and is a new agreement or modification of an existing 
agreement, within the meaning of Section 15 of the Act and 
the Board’s rules and regulations, which required and re- 
quires prior Board approval before it can lawfully become 
effective in that: 


(a) it contains rates, charges, regulations, requirements 
and practices which were not set forth in the Agreement or 
the Amendment; 
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(b) it contains rates, charges, regulations, requirements 
and practices which had not been approved by the Board; 


(ce) it establishes and fixes joint rates and charges and 
uniform practices, requirements and regulations which con- 
stitute per se violations of the federal antitrust laws unless 
previously approved by the Board; 


(d) it alters, amends and modifies the Agreement and 
Amendment and all previous tariffs filed by the Terminal 
Operators, by changing rates, charges, requirements and 
practices previously in effect. 


Sixth: (a) Tariff No. 5 is illegal in that it has not been 
approved by the Board and the Board’s order, annexed 
hereto as Appendix ‘‘A’’, is illegal and void in that: 


(i) it fails to set forth findings of fact and conclusions 
of law as required by the Administrative Procedure Act; 


(ii) it is arbitrary and capricious in that it is not based 
upon substantial evidence on the whole record; 


(iii) there is no rational basis for the conclusion that 
Tariff No. 5 is not a new agreement or a modification of an 
agreement. 


(b) The Board’s order, annexed hereto as Appendix 
‘‘A”’ is final and the petitioner has no adequate remedy at 
law. 


(c) The Petitioner and its members are irreparably 
damaged and harmed in that: 


(i) because of the excessive cost and burdens imposed 
by Tariff No. 5, shipper and consignees threaten to and in 
some instances have diverted business to ports other than 
the Port of New York, and members of Petitioner are faced 
with a permanent loss of good will; 
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(ii) customers of Petitioner’s members have threatened 
to withdraw their patronage which said members secured 
by large expenditures of time and through substantial in- 
vestments, and the members have threatened to withdraw 
their membership in Petitioner’s association because of in- 
ability to meet dues and other association expenses. 


Wuenerorr, Petitioner prays that the order of the 
Board, dated May 18, 1960, be set aside, annulled and va- 
cated and that the Board be directed to enjoin and restrain 
all persons from acting under or enforcing Tariff No. 5 
until and unless the Board approves Tariff No. 5. 


Hersert BuRSTEIN, 
Joun A. KENDRICK, 
Attorneys for Petitioner. 


Zetsy & Burstein, 
of Counsel, 
160 Broadway, 
New York, New York. 


(Verified June 20, 1960.) 
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OrpER 


At a Session of the Federal Maritime Board, held at 
its office in Washington, D. C. on the 18th day of May. 
A. D. 1960. 


Docker No. 894 


ee 
Empre State Hichway Traysportation Association, Ixc 
and New Jersey Moror Truck Association, Inc., 


Vv. 
American Export Lixes, Inc., et al. 


————c—“— um 


On January 15, 1960, respondents, pursuant to approved 
agreement 8005, issued and filed with the Board Tariff 


No. 5 to become effective February 15, 1960. 

By amended complaint dated March 2, 1960, complain- 
ants allege that Tariff No. 5 is a new agreement, or modifica- 
tion of an agreement, unapproved under Section 15 of the 
Shipping Act, 1916, and request that the Board suspend 
the operation of the tariff and require respondents to 
submit the tariff for approval as a section 15 agreement. 

On March 22, 1960, respondents filed a motion to dismiss 
the complaint on the grounds, among others, that the com- 
plaint fails to state a cause of action upon which relief 
can be granted. Respondents filed a reply to the motion 
dated March 31, 1960. 

The Board and its predecessors consistently have held 
that the issuance and modification of tariffs pursuant to 
an approved basic agreement are not new agreements, or 
modifications of agreements, requiring prior section 15 
approval. See Empire State H’W’Y Transpn. Ass’n. v. 
American Export Lines, 5 ¥.M.B. 565, 585, 586 (1959). 

Ir 1s orperED, that the amended complaint herein be, 
and it is hereby, dismissed. 


By the Board. 
s/s James L. Prmper 
(SEAL) Secretary 
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MemoraNpum oF CoopERATIVE WORKING AGREEMENT RELA- 

give TO CHarces FoR Loapinc or UNLOADING WatTERBORNE 

Freicut Onto or From Trucks aT Piers oR OrHer WarTER- 

FRONT TERMINALS IN THE Port or GREATER New York aNpD 
Vicinity 


The parties hereto are persons engaged in marine 
terminal operations, hereinafter referred to as Terminal 
Operators, and, only for the purpose of this Agreement, 
Steamship Companies in their capacity as Terminal Opera- 
tors (not as common carriers) and Contracting Stevedores 
in their capacity as Terminal Operators, all of whom are 
permitted to load or unload waterborne freight onto or 
from vehicles at piers or at other waterfront terminals in 
the Port of Greater New York and vicinity, for a fee or 
other compensation, under the provisions and subject to 
the requirements of Public Law 252—83rd Congress, 
approved August 12, 1953, granting the consent of Congress 
to a compact between the State of New Jersey and the 
State of New York known as the Waterfront Commission 
Compact. The Port of Greater New York and vicinity, 
for the purpose of this Agreement, includes all of the 
geographical area designated in ‘‘The Port of New York 
District”? Map issued by the New York Port Authority, 
an official copy of which map is attached hereto and made 
part hereof. (Copies of the map are not available for 
distribution.) 

The parties hereto, in consideration of the benefits, 
advantages and privileges to be severally and collectively 
derived from this cooperative working agreement with 
respect to the fixing of charges to be made by them to 
truckers for the service of loading or unloading, or assist- 
ing in loading or unloading, freight carried by or consigned 
for carriage by common carriers by water in foreign com- 
merce and in commerce to and from territories and posses- 
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sions of the United States onto or from trucks at piers 
or at other waterfront terminals in the Port of Greater 
New York and vicinity, only in the manner and to the 
extent herein provided, and in order to bring about uni- 
formity of treatment to, and to avoid possible discrimina- 
tion against, truckers and/or consignees or shippers avail- 
ing themselves of such service, agree as follows: 


1. That they shall establish, publish and maintain 
tariffs containing just and reasonable rates, charges, 
classifications, rules, regulations and practices with respect 
to such services—the first such tariff to be established by 
the unanimous agreement of the parties hereto. The 
approval of not less than two-thirds of the parties repre- 
sented at a meeting shall be required for any change, in 
addition to or deletion from said tariffs, issued as supple- 
ments thereto or as re-issues thereof. 


2. That they shall assess and collect rates and charges 
for and in connection with such services strictly in accord- 
ance with rates, charges, classifications, rules, regulations 
and practices set forth in said tariffs and, further, shall 
not in any respect whatsoever deviate from or violate any 
of the terms or conditions or provisions of said tariffs, 
and no rates or charges assessed or collected pursuant to 
such tariffs shall be directly or indirectly refunded or 
remitted in whole or in part in any manner or by any device. 


3. That John V. Lyon, as Agent, hereinafter referred 
to as Mr. Lyon, whose offices are presently at 80 Broad 
Street, New York, New York, or such other person as the 
parties may at any time hereafter designate, shall be the 
authorized representative of each of the parties hereto to 
issue and receive all notices and communications pertaining 
to this Agreement, and to publish and issue all tariffs, 
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corrections thereto and re-issues thereof, setting forth the 
rates, charges, classifications, rules, regulations and prac- 
tices established by the parties hereto. 


4, That all published tariffs of rates, charges, classifica- 
tions, and all rules and regulations covering their applica- 
tion, and additions thereto and changes therein, applicable 
to the loading or unloading services referred to in this 
Agreement, and copies of all Minutes of Meetings and true 
and complete records of all affirmative and negative actions 
on the parties pursuant to or giving effect to this Agree- 
ment, shall be furnished promptly by Mr. Lyon to the 
governmental agency charged with the administration of 
Section 15 of the U. S. Shipping Act, 1916, as amended. 


5. That any person, firm or corporation coming within 
the definition of the parties hereto as set forth in the first 
paragraph of this Agreement and engaged in or intending 
to engage in the services referred to therein, may become 
a party hereto by affixing his, their or its signature to a 
counterpart of this Agreement. The right to become a 
party hereto shall not be denied to any applicant therefor 
without just and reasonable cause. Prompt advice of any 
such denial, together with a full statement of the reasons 
therefore, shall be furnished to the governmental agency 
charged with the administration of Section 15 of the U.S. 
Shipping Act, 1916, as amended. Every application for 
admission to participation in this Agreement shall be acted 
upon promptly and no addition of a party to this agreement 
shall become effective until written advice thereof has been 
sent by Mr. Lyon to such governmental agency. 

Any party hereto may withdraw from participation in 
this Agreement by giving thirty days’ written notice of 
such withdrawal to Mr. Lyon. Notice of withdrawal of any 
party shall be sent promptly to such governmental agency 
by Mr. Lyon. 
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6. That in the event any party hereto is charged with 
any violation of this Agreement and the parties are unable 
to voluntarily compose their differences, any party to this 
Agreement may in writing, address to Mr. Lyon, request 
that the dispute be submitted for decision by arbitration. 
An Arbitration Committee of three persons, to be selected 
by Mr. Lyon from among the parties to this Agreement 
but excluding the charging party and the party charged, 
to whom all data requested in connection with the matter in 
dispute shall be made available, shall determine the issues 
involved and any decision rendered by a majority of said 
Committee shall be final and binding on all parties hereto, 
and shall be circulated for the information of all such 
parties. Such arbitration decision shall, if the charging 
party has been damaged by the violation, include the 
imposition of liquidated damages against the offending 
party to be paid to the charging party. Failure to pay 
promptly any liquidated damages that may be imposed or 
failure to comply with any other decision of the Arbitration 
Committee shall subject the offending party to expulsion 
from participation in, and from continuing as a party to, 
this Agreement. 


7. Meetings of the parties hereto may be convened at 
any time upon not less than three working days’ written 
notice (except in emergencies), at the call of Mr. Lyon or 
at the request of any of the parties hereto addressed to 
Mr. Lyon. 

A quorum shall consist of the representatives of a 
majority of the parties hereto. Action taken at a meeting 
shall be determined by a majority of those present at such 
meeting, except as otherwise specifically set forth in this 
Agreement. 

Meetings shall be presided over by Mr. Lyon, or, in his 
absence or unavailability, by an assistant to be designated 
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by him. The person presiding at a meeting shall arrange 
for the keeping of a minute record of the proceedings and 
shall issue the Minutes of the Meeting. 

Any expenses incurred in carrying out this Agreement 
shall be prorated among the parties as they shall from 
time to time determine. 


8. That this Agreement may be cancelled, or altered or 
amended upon the approval of not less than three-fourths 
of the parties hereto. The approval or consent of any party 
to any such proposed cancellation, alteration, or amendment 
may be given in writing either before or after the convening 
of a meeting at which such proposal is to be or has been 
considered. No such cancellation, alteration or amendment 
shall be made effective prior to its approval pursuant to 
Section 15 of the U. S. Shipping Act, 1916 as amended. 


This Agreement, to be known as the “ Truck Loading and 
Unloading Waterborne Freight Agreement,’’ shall take ef- 
fect when signed by the parties hereto and a true copy 
thereof has been filed and approved pursuant to Section 
15 of the U. S. Shipping Act, 1916 as amended. 


Iw Wrrness Wxeneor, the parties hereto have caused 
this Agreement to be executed as of August 24, 1954 by their 
respective officers or representatives thereunto duly au- 
thorized. 

American Export Luvzs, Inc., 
Mr. L. S. Axpgews, 
Vice-President, 

Pier F, Jersey City, N. J. 


American Presment Lixzs, Lrp., 
Mr. A. A. ALEXANDER, 
Vice-President, Eastern Division, 
29 Broadway, New York 6, N. Y. 
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Buu Insunar Lrg, Inc., 
Mr. J. E. Licut, 
Vice-President, 
115 Broad St., New York 4, N. Y. 


Cunarp Sreamsurr Co., Lrp., THE, 
Mr. H. P. Borer, 
General Manager in the U.S. A., 
25 Broadway, New York 4, N. Y. 


Easr Asiatic Company, Inc., THE, 
Mr. Joun Hantey, 
General Manager, 
103 Front St., New York 5, N. Y. 


Fern Live, Messrs. Fearniey & Heer, Inc., 
Mz. N. O. Ser, 
Vice-President, 
39 Broadway, New York 6, N. Y. 


Frencxu Line, 
Captain R. AGNIERAY, 
Asst. Operating Manager, 
Pier 88, North River, New York, N. Y. 


Hotianp America Live, 
Mr. A. A. van L. Maas, 
Manager for U. S. and Canada, 
29 Broadway, New York 6, N. Y. 


Motter Steamsurp Co, Inc., 
Mr, C. LiypHotm, 
Operating Manager, 
30 Broad St., New York 4, N. Y. 
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New York axp Cusa Maw Sreamsuir Co., 
Mr. Ivaw G. Exx1s, 
Executive Vice-President, 
Pier 34, North River, New York 13, N. 


Norwecraw America Liye Acency, Ixc., 
Mr. J. E. Sicmunp, 
Secretary and Treasurer, 
24 State St., New York 4, N. Y. 


Frora Mercanze Grancoromaiana, S.A., 
TRANSPORTADORA GRANCOLOMBIANA, Lrpa., 
Mr. AuFonso PENARANDA, 
General Manager, 
52 Wall St., New York 5, N. Y. 


Unrrep States Navication Co. Ixc., 
For North German Lloyd Line, 
Hamburg American Line, 
Mr. J. F. Neat, Vice President, 
17 Battery Place, New York 4, N. Y; 


West Coast Lryz, Inc., 
Mr. Gorpon MacDonatp, 
Executive Vice-President, 
67 Broad St., New York 4, N. Y. 


American Srevepores, Ixc., 
Mr. G. Buarr CHIARELLO, 
Vice-President, 
90 Broad St., New York 4, N. Y. 


Awcror Sreveporrne Co. Inc., 
Mr. Hickey Rivewia, 
Vice-President, 
518 Hamilton Ave., Brooklyn 32, N. Y. 
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Ancuor Terminat Service Co. Inc., 
Mr. A. J. ARENSTEIN, 
Treasurer, 

90 Broad St., New York 4, N. Y. 


Associatep Oprratine Co., THE, 
Mr. J. T. O’Connetz, 
President, 

25 Broadway, New York 4, N. Y. 


Artantic StEvEDoRING Co. Inc., 
Mr. J. B. Youne, 
Executive Vice-President, 
17 Battery Place, New York 4, N. Y. 


Bay Ruvce Operatine Co. Inc., 
Mr. Joun Waxxer, 


President, 
34 Whitehall St., New York 4, N. Y. 


Joun T. CuarK anv Son, 
Mz. H. J. Bearvext, 
President, 
17 State St., New York 4, N. Y. 


CommerctaL Sreveportne Co. Inc., 
Mr. Loy Hunson, 
President, 
42 Broadway, New York 4, N. Y. 


Feperau Sreveportne Co. Inc., 
Mr. Irvine Hexp, 
Secretary, 
155 West St., Brooklyn 22, N. Y. 
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Huron Sreveporrxc Corporation, 
Mr. F. M. Rowres, 
Vice-President, 
10 Hanover Square, New York 5, N. Y. 


InTERNATIONAL TERMINAL OpERATING Co. Ixc., 
Mr. Joun J. Green, 
President, 
27 Whitehall St., New York 4, N. Y. 


Mauer Sreveporine Co. Inc., 
Mr. Micuast E. Mazes, 
President, 
89 Broadway, New York 6, N. Y. 


Magra Bros. Inc., 
Mr. A. C. Mazza, 
President, 
725 Court St., Brooklyn 31, N. Y. 


Joun W. McGratu Corporation, 
Mr. Ricuarp J. McGrara, 
Vice-President, 

39 Broadway, New York 6, N. Y. 


Mersey & Hupson WxHanrace Cosp., 
Mz. Fercuson Smita, 
President, 
17 Battery Place, New York 4, N. Y. 


A. Petizcrino & Son, Inc., 
Mr. James C. Pew, 
Vice-President, 
165 Montague St., Brooklyn 2, N. Y. 
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Prrrston Sreveporrne Corp., 
Mz. Gus G. Cuzetzo, 
President, 
17 Battery Place, New York 4, N. Y. 


Seasoarp Contractine Company, Inc., 
Mz. Joun J. Jounston, 
President, 
8th St. Pier, Hoboken, N. J. 


Seaanp Dock & Trina Corp., 
Mz. Irvine Hexp, 
Secretary, 
155 West St., Brooklyn 22, N. Y. 


Szaway Sreveporine Cozp., 
Me. Auber Sraranawo, 


Vice-President, 
51 Broadway, New York 4, N. Y. 


Juues S. Sorrnex Company, Inc., 
Mz. J. J. Dany, 
Treasurer, 
17 Battery Place, New York 4, N. Y. 


Sorrnex Terminau Corp., 
Mr. J. J. Dawn, 
Treasurer, 
17 Battery Place, New York 4, N. Y. 


Stares Termrva Corporation, 
Mr. Wo. T. Henpricxs, 
President, 
Pier 51, North River, New York 14, N. Y. 
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TRaNsOcEANIC TERMINAL CorPORATION, 
Mr. E. Heyrmay, 
President, 
65 Broad St., New York 4, N.Y. 


Turner & Buancuarp, Inxc., 
Captain P. B. BuancHagD, 
Chairman of the Board, 

21 State St., New York 4, N. Y¥< 


UnrversaL TERMixaL & STEVEDORING Corp., 
Mr. Wo. L. Rics, 
Vice-President 
24 State St., New York 4, N. Y. 


Vincrx1a STEVEDORING CORPORATION, 
Mr. B. J. Hopxrss, 
Vice-President & Treasurer, 

115 Kent Ave., Brooklyn 11, N. Y. 


This is to certify that each of the parties to this Agree- 
ment, whose names and addresses have been typed in above, 
has signed a conformed copy of said Agreement and that all 
of such executed conformed copies thereof are on file in this 
said office. 


(Sgd.) Joux V. Lrox, 
As Agent. 


Dated: New York, N. Y., 
August 24, 1954 
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Tis AGREEMENT entered into at the City of New York, 
New York, this day of March, 1957, by and between 
the undersigned, parties to Federal Maritime Board Agree- 
ment No. 8005. 


WITNESSETH: 


Wuereas, the parties hereto are the parties to an agree- 
ment dated August 24, 1954, duly approved by the Federal 
Maritime Board on March 23, 1955 and designated Federal 
Maritime Board Agreement No. 8005; and 


Wuereas, the said agreement provides that it may be 
amended upon the approval of not less than three-fourths 
of the parties thereto, and that the approval of any party 


may be given in writing after the convening of a meeting, 
at which such proposal has been considered and that no 
such amendment shall be effective prior to its approval, 
pursuant to Section 15 of the U. S. Shipping Act; and 


Wuereas, at a meeting of the parties hereto, held on 
Friday, March 22, 1957 at 10:30 A.M. at 80 Broad Street, 
New York 4, New York, at which a quorum of the parties 
was present, the parties hereto considered and voted in 
favor of amendment of this Agreement No. 8005 as herein- 
after set forth; and 


Wuereas, all of the parties hereto desire to amend 
Agreement No. 8005 after the convening of the said meet- 
ing so that it will authorize the promulgation in the tariff 
of rules, regulations and practices prohibiting the loading 
and/or unloading of trucks at waterfront terminals by any- 
one other than the said parties, 
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Now, Tuererore, the parties do hereby mutually agree 
as follows: 


Fimsr: The second paragraph of the agreement shall 
be stricken therefrom and there shall be substituted therefor 
the following paragraph: 


“The parties hereto, in consideration of the bene- 
fits, advantages and privileges to be severally and 
collectively derived from this cooperative working 
agreement with respect to the fixing of charges to 
be made by them to truckers for the service of load- 
ing or unloading freight carried by or consigned for 
carriage by common carriers by water in foreign 
commerce and in commerce to and from territories 
and possessions of the United States onto or from 
trucks at piers or at other waterfront terminals in 
the Port of Greater New York and vicinity, only in 
the manner and to the extent herein provided, and 
in order to bring about uniformity of treatment to, 
and to avoid possible discrimination against trucks 
and/or consignees or shippers agree as follows :”’ 


Sscoxp: There shall be inserted a new paragraph 
immediately after the end of Paragraph ‘‘1”’ as follows: 


“1(a) The tariff may contain rules, regulations 
and practices prohibiting the loading and/or unload- 
ing of trucks at the piers or other waterfront termi- 
nals in said Port by anyone other than the operators 
of said piers or waterfront terminals.’’ 


Tump: Except to the extent as is hereby specifically 
and at length set out, said Federal Maritime Board Agree- 
ment No. 8005 shall be, remain and continue in full force 
and effect as heretofore approved, pursuant to Section 15 
of the Shipping Act, 1916, as amended. 
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Fovurtu: This agreement shall be effective as soon as, 
but not until, the same shall have been approved by the 
Federal Maritime Board, pursuant to Section 15 of the 
Shipping Act, 1916, as amended. 


In Wirxess WuHereor, the parties hereto have caused 
this agreement to be executed by their representatives there- 


unto duly authorized as of the day and year first above 
written. 


American Export Liyss, Inc. 


PETITIONER’S BRIEF 
Y S=l=l=S>S=S=SESESESESS——SSS 


IN THE 


Rnited States Cort of Appeals 


For the District of Columbia Circuit 
Case No. 15,840 


EMPIRE STATE HIGHWAY TRAN SPORTATION 
ASSOCIATION, INC C., 
Petitioner, 


against 
UNITED STATES OF AMERICA and FEDERAL 
MARITIME B 1 


Respondents. 


Petition to Review an Order of the Federal Maritime Board 


way, : 
New York, New York, 


Joun A, Kenrick, 
Investment Building, 
Washington, D. C., 


Attorneys for | Petitioner, 
Empire State Highway Transportation 
sociation, Inc. 
‘Henseer Bourstexs, | 
‘ARTHUR 


Of Counsel. 


i 
Questions Presented 


(1) Tariff No. 5 contains rates, charges, rules and 
regulations different from those set forth in Tariffs Nos. 
1 through 4 published and filed under Board-approved 
Memorandum of Cooperative Working Agreement 8005 and 
the Amendment thereto designated as Agreement 8005-1. 
Does Tariff No. 5 constitute an agreement or modification 
of an agreement within the meaning of Section 15 of the 
Shipping Act 1916, as amended, which required and re- 
quires the prior approval of the FMB before it, Tariff 
No. 5 may be lawfully applied. 


(2) Whether Petitioner is collaterally estopped by the 
Board’s decision in its Docket Nos. 800 and 801, from 
asserting that Tariff No. 5 is a new agreement or a modi- 
fication of Agreement No. 8005, as amended. 


Petitioner does not concede that question (2) may be 
properly presented to the Court in this proceeding. How- 
ever, Petitioner reserves its right to reply to any argument 
submitted on this question by the Respondents and 
Intervenors. 


Questions Presented 
Jurisdictional Statement 
Statement of Case 
Statute Involved 
Statement of Points 
Summary of Argument 


Port I—Tariff No. 5 constitutes a new agreement 
or a modification of an existing agreement which 
requires prior FMB approval 


Porxt II—The legislative history of the Act demon- 
strates that Tariff No. 5 required prior FMB ap- 
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Section 15 of The Shipping Act of 1916, as amended, 
C. 451, 39 Stat. 733, U. S. C. A., Title 46, Section 


United States Court of Appeals 


For the District of Columbia Circuit 


Case No. 15,840 


Empre Stare Hichway Transportation Association, Inc., 
Petitioner, 
against 


Unitep States oF AMERICA AND F'epERAL Maritime Boarp, 
Respondents. 


Petition to Review an Order of the Federal Maritime Board 


———— 


PETITIONER’S BRIEF 


Jurisdictional Statement 


Empire State Highway Transportation Association, Inc. 
(hereinafter called the ‘‘Petitioner’’ or ‘‘Empire’’) filed 
a petition (JA 52-71)* to enjoin, set aside and annul a final 
order of the Federal Maritime Board (JA 50-51) (herein- 
after called ‘‘Respondent”’ or ‘‘FMB’’). The jurisdiction 
of this Court is invoked pursuant to the provisions of the 
Shipping Act of 1916, as amended, c. 451, 47 Stat. 132, 
U. S. C. A., Title 46, Section 830 (hereinafter called the 
“ Aet?’), the Act of December 29, 1950, commonly known 
as the Hobbs Act, c. 1189, 64 Stat. 1129, U. S. C. A., Title 5, 
Sections 1031, et seg., and the Administrative Procedure 
Act of 1946, c. 324, 60 Stat. 243, U.S. C. A., Title 5, Section 
1009. 


* All references herein are to the Joint Appendix. 


Statement of Case 


Petitioner is a non-profit membership association whose 
members are motor carriers engaged in the transpor- 
tation of waterborne freight moving in foreign com- 
merce, from and to piers, docks and waterfront terminals 
in the Port of Greater New York. The members of Peti- 
tioner engage the services of various terminal operators, 
steamship companies and stevedores (e.g., American Export 
Lines, Inc., etc., hereinafter called the ‘‘Intervenors’’) for 
loading or unloading such cargo onto and from their trucks 
(JA 1-2). 


On or about August 24, 1954, Intervenors filed a Memo- 
randum of Cooperative Working Agreement with the FMB 
(herienafter called the ‘‘Agreement’’) (JA 58-68), pursuant 
to Section 15 of the Act, c. 451, 39 Stat. 733, U. S. C. A., 
Title 46, Section 814, which would authorize the signatories 


to the Agreement to establish uniform rates, charges, rules 
and regulations for the loading and unloading services 
to be performed by Intervenors. The Agreement was iden- 
tified as Federal Maritime Board Agreement No. 8005 and 
approved by the FMB (JA 11). On or about February 24, 
1959, the FMB approved an amendment (JA 11-12) to the 
Agreement which was identified as Agreement No. 8005-1 
(JA 69-71). 


Neither the Agreement nor the amendment contained 
any rates, charges, rules and regulations, but merely stated 
that Intervenors ‘‘ * * * shall establish, publish and main- 
tain tariffs containing just and reasonable rates, charges, 
classifications, rules, regulations and practices * * *”’ 
(JA 59). 


Purportedly relying upon the Agreement, Intervenors 
issued Tariffs Nos. 1, 2, 3 and 4 which set forth the rates, 
charges, rules and regulations for the loading and unload- 
ing services to be rendered by Intervenors (JA 12). 


3 


A challenge to Tariffs Nos. 3 and 4, except in minor 
respects, was rejected by the FMB on February 24, 1959 
(JA 12). Again, purporting to act pursuant to the Agree- 
ment, and without obtaining the approval of the FMB, 
the Intervenors issued Tariff No. 5 on January 15, 1960, 
which was to become effective February 15, 1960. Peti- 
tioner then filed a complaint with the FMB, alleging, 
among other things, that Tariff No. 5 constituted an agree- 
ment or a modification of the Agreement within the mean- 
ing of Section 15 of the Act and could not become effective 
without the prior approval of the FMB (JA 1-15). Subse- 
quently, Petitioner amended its complaint so as to present 
this one sole question to the FMB for decision (JA 17-19). 
Whereupon, the Intervenors filed a motion to dismiss the 
complaint and Petitioner replied thereto (JA 20-49). By 
order dated May 18, 1960 (JA 50), the FMB granted 
Intervenors’ motion and dismissed the amended complaint. 


Thereafter, Petitioner filed its petition for review of 
the FMB order with this Court (JA 52-71). At a pre- 
hearing conference, the parties agreed to the submission 
of the Questions Presented as set forth herein, supra. 


Statute Involved 


Section 15 of the Act, C. 451, 39 Stat. 733, U. S.C. A., 
Title 46, Section 814: 


‘‘Eivery common carrier by water, or other per- 
son subject to this chapter, shall file immediately 
with the Federal Maritime Board a true copy, or, if 
oral, a true and complete memorandum, of every 
agreement, with another such carrier or other per- 
son subject to this chapter, or modification or eancel- 
lation thereof, to which it may be a party or conform 
in whole or in part, fixing or regulating transporta- 
tion rates or fares; giving or receiving special rates, 
accommodations, or other special privileges or advan- 
tages ; controlling, regulating, preventing, or destroy- 
ing competition; pooling or apportioning earnings, 


losses, or traffic; allotting ports or restricting or 
otherwise regulating the number and character of 
sailings between ports; limiting or regulating in any 
way the volume or character of freight or passenger 
traffic to be carried; or in any manner providing 
for an exclusive, preferential, or cooperative work- 
ing arrangement. The term ‘agreement’ in this 
section includes understandings, conferences, and 
other arrangements. 


‘“‘The Board may by order disapprove, cancel, or 
modify any agreement, or any modification or can- 
cellation thereof, whether or not previously ap- 
proved by it, that it finds to be unjustly discrimina- 
tory or unfair as between carriers, shippers, ex- 
porters, importers, or ports, or between exporters 
from the United States and their foreign competi- 
tors or to operate to the detriment of the commerce 
of the United States, or to be in violation of this 
chapter, and shall approve all other agreements, 
modifications, or cancellations. 


‘« Agreements existing at the time of the organiza- 


tion of the Board shall be lawful until disapproved 
by the Board. It shall be unlawful to carry out any 
agreement or any portion thereof disapproved by the 
Board. 


‘All agreements, modifications, or cancellations 
made after the organization of the Board shall be 
lawful only when and as long as approved by the 
Board, and before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, 
directly or indirectly, any such agreement, modifica- 
tion, or cancellation. 


‘“‘Kvery agreement, modification or cancellation 
lawful under this section shall be excepted from the 
provisions of section 1-11 and 15 of Title 15, and 
amendments and Acts supplementary thereto. 


‘«Whoever violates any provision of this section 
shall be liable to a penalty of $1,000 for each day 
such violation continues, to be recovered by the 
United States in a civil action.’’ 


Statement of Points 


Tariff No. 5 contains rates, charges, rules and regula- 
tions different from those contained in Tariffs Nos. 1 
through 4 issued by the Intervenors allegedly under the 
Agreement and amendment thereto. Accordingly, Tariff 
No. 5 constitutes a new agreement or a modification of 
the existing Agreement which requires prior approval by 
the Federal Maritime Board before it can become effective. 


Summary of Argument 


Petitioner respectfully submits that the FMB has 
erroneously held that issuance of a tariff pursuant to an 
approved agreement under Section 15 of the Act does not 
constitute a new agreement or modification of an approved 
agreement requiring prior FMB approval. Where an 
approved agreement, as in this case, permits only the 
establishment of uniform just and reasonable rates, charges, 
rules and regulations, without actually setting them forth, 
the parties to such an agreement must obtain the approval 
of the FMB when they purportedly implement the agree- 
ment by the issuance of a tariff which sets forth, in compre- 
hensive detail, the nature of the services to be performed 
and the specifie charges to be assessed. Approval of an 
agreement does not create a protective umbrella or auto- 
matic approval for all action which may be taken there- 
under. 


POINT I 


Tariff No. 5 constitutes a new agreement or a modi- 
fication of an existing agreement which requires prior 
FMB approval. 


When the FMB approved the Agreement, it merely 
authorized the Intervenors to establish and maintain uni- 
form, just and reasonable rates, charges, rules and practices 


governing loading and unloading services. Concededly, the 
Agreement did not set forth any rates, charges, practices 
and rules and, admittedly, Tariff No. 5 was and is different 
from the prior tariffs issued under the Agreement. Ac- 
cordingly, new factors were introduced which changed the 
relationships between the Intervenors and the publie and 
this, Petitioner respectfully submits, required the prior 
approval of the FMB. 


An examination of Tariff No. 5 shows that unlike the 
Agreement itself, the following provisions, in substance, 
were set forth: rules and regulations stating when class 
rates or commodity rates are assessed; what constitutes 
the truck loading or unloading service to be performed ; 
time for payment of rates and charges assessed; the scope 
of Intervenors’ liability in performing the service; when 
minimum charges are assessed; a statement defining the 
persons who have the right to perform the truck loading 
or unloading service; the application of overtime charges 


and the amount thereof; arrangements for palletizing or 
weighing of cargo; charges for special stowage on trucks ; 
assistance to be rendered to the Intervenors by employees 
of members of Petitioner; conditions under which the cargo 
may be examined; and the actual class and commodity 
rates and under what terms and conditions these are 
applicable. 


The Respondent FMB has ruled that if a basic confer- 
ence agreement authorizing uniform rates is approved, 
tariff activities constitute ‘‘routine’? matters and prior 
approval is not required. Contract Rates—North Atlantic 
Continental Freight Conference, 4 F. M. B. 98 (1952). 
Indeed, routine arrangements, under an approved agree- 
ment, will not be accepted for formal filing by the FMB. 
46 C. F. R. Section 222.16 (January 1, 1960). 


The Courts, however, have rejected the views of the 
FMB. In Isbrandtsen Co. v. United States, 93 App. D. C. 
293, 211 F. 2d 51, 56 (1954), cert. den. sub. nom. Japan- 
Atlantic é Gulf Freight Conference v. United States, 347 
U. S. 990, 74 S. Ct. 852 (1954), the Court of Appeals 
rejected a determination by the FMB that once it had 
approved a basic conference agreement authorizing dual 
rates, the institution of dual rates did not require prior 
approval. Thus, the Court held: 


“Tt can hardly be classified as an interstitial sort of 
adjustment since it introduces an entirely new scheme 
of rate combination and discrimination not embodied 
in the basic Agreement. But even if it were not a 
new agreement, it would certainly be classed as a 
‘modification’ of the existing basic Agreement. In 
either case, Section 15 requires that such agreements 
or modifications ‘shall be lawful only when and as 
long as approved’ by the Board. Until such approval 
is obtained, the Shipping Act makes it illegal to 
institute the dual rate system.’’ 


See, too: 


River Platte & Brazil Conference v. Pressed Steel 
Car Company, 124 F. Supp. 88, aff’d 227 F. 2d 
60 (CA-2, 1955). 


In Empire State Highway Transportation Association, 
Inc. v. American Export Lines, Inc., et al., 5 F. M. B. 565, 
585-586 (1959), cited in the FMB’s order, the FMB 
attempted to distinguish the Isbrandtsen case by stating 
that the institution of a dual-rate system in the latter case 
created ‘‘ ‘an entirely new scheme of rate combination and 
discrimination not embodied in the basic agreement’ ’’ and 
that this was the basis for this Court’s decision. This alleged 
distinction is without merit since the FMB had always 
contended that dual rates were automatically authorized by 
the underlying agreement. 


In American Union Transport, Inc. v. River Platte ¢ 
Brazil Conferences, et al., 5 F. M. B. 216 (1957), the FMB 
acknowledged the true meaning of the Isbrandtsen case and 
stated: 


“We note that the approved basic agreement author- 
ized respondents to ‘consider and pass upon * * . 
any matter involving * * * brokerages.’ Approval 
of that language did not constitute a ‘cover of 
authority’ under which any future agreements by 
respondents concerning brokerage were given prior 
approval. Compare Isbrandsten Co. v. United States, 
211 F. 2d 51 (1954).’’ (p. 222) 


In the American Union Transport case, supra, the FMB 
found that the respondents violated Section 15 of the Act 
by failing to obtain prior approval of a prohibition against 
certain brokerage payments. Indeed, the FMB recognized 
that even though an approved basic conference agreement 
permits action generally in a particular field, action taken 
under cover of such authority will require prior approval. 


Mitsui Steamship Company, Ltd. v. Anglo Cana- 
dian Shipping Co., Ltd., et al., 5 F. M. B. 74 
(1956). 


In the case at bar, the Agreement provided only the 
framework for united action. Tariff No. 5, however, created 
the new relationships between Intervenors and the public. 
Hence, read in the context of the Isbrandtsen case, supra, 
Tariff No. 5 constitutes a new agreement or a modification 
requiring prior FMB approval. This conclusion is but- 
tressed by the analysis of Section 15 provided by the 
United States Supreme Court in Isbrandtsen-Moller Co. v. 
United States, 300 U. S. 139, 57 S. Ct. 407 (1937), where 
the Court stated: 

“The bill itself discloses the conference carriers 


have filed schedules of their rates and the act re- 
quires that if any contract for a change of those 


rates is made the new rates may be charged only 
after the Board has approved the agreement.’’ 
(p. 146) 
In Pennsylvania Motor Truck Association et al. v. Port 
of Philadelphia Marine Terminal Association et al., 183 
F. Supp. 910 (D. C. E. D., Pa. 1960), the defendants, pur- 
porting to act under a basic conference agreement approved 
by the FMB which governed ‘truck loading and unloading”’ 
services in the City of Philadelphia, issued a tariff which 
provided that all future truck loading and unloading serv- 
ices would be provided only by the defendants. This con- 
flicted with the long standing practice of motor carriers 
and shippers who performed their own loading and unload- 
ing. 
The plaintiffs sought an injunction to maintain the 
status quo, until the FMB could act upon the validity of 
the tariff. The injunction was granted, the Court holding: 


“In the same manner, defendant’s contention that 
the approval of the basic agreement constituted ap- 
proval by the Board for the promulgation of Section 
VII (5) of the Tariff must also fail * * *. An exam- 
ination of Agreement No, 8425 in comparison with 
Section VII (5) of the Tariff, and a consideration 
of the background under which the mandatory load- 
ing and unloading provision was promulgated, re- 
veals that Section VII (5) was not issued under 
the ‘cover of authority’ granted in the basic agree- 
ment. Nor is the compulsory regulation a mere 
‘interstitial sort of adjustment’.”’ (pp. 914-915) 


The Court correctly concluded that Section VII (5) of 
the tariff was either a new agreement or a modification of 
an existing basic agreement. Manifestly, if only one aspect 
of a matter requires FMB approval, then a fortiori, an 
entire tariff which establishes the complete modus operandi 
constitutes a new agreement or a modification requiring 
prior FMB approval. 
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POINT II 


The legislative history of the Act demonstrates that 
Tariff No. 5 required prior FMB approval. 


A review of the legislative history of the Act shows 
clearly that Tariff No. 5 constituted a new agreement or 
a modification of an existing agreement within the meaning 
of Section 15 of the Act and thus required prior FMB 
approval. 


In 1914, the Committee on the Merchant Marine and 
Fisheries submitted a report to the House of Representa- 
tives on steamship agreements in the maritime industry. 


The Committee recagnized the need for conference 
agreements and arrangements in the maritime industry. 
Simply stated, the conference agreement was a desirable 
mean towards an end provided there was governmental 
regulation and supervision (H.R. Rep. No. 659, 64th Cong., 


Ist Sess. (1915), pp. 28-29). Although there was no basic 
objection to the technique of a conference agreement, there 
was a unanimous conclusion that action taken pursuant 
to such agreements was often arbitrary, capricious, dis- 
criminatory and detrimental to the public. Thus, with ref- 
erence to rates in particular, the Committee recommended: 


“The committee realizes that the steamship busi- 
ness differs essentially from that of the railroads 
(for those differences see pp. 309 to 311 of the re- 
port), and that it might prove injurious to both ship 
owners and American exporters to require the lines 
to file their rates and not be permitted to lower the 
same until after a stipulated period of notice to 
change rates had been given. On the other hand, the 
committee feels that in the absence of Government 
control steamship combinations may in many in- 
stances have it within their power to arbitrarily raise 
rates to an unreasonable degree both as regards the 
general level and in the case of particular commodi- 
ties; or, if they so desire, to fail in maintaining rates 
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from the United States to foreign markets on a parity 
with those from other countries. It is not the pur- 
pose of this recommendation to prevent steamship 
lines from promptly lowering their rates to meet 
competitive conditions and thus to favor American 
exporters, who, in competing with foreign markets, 
often find it necessary in order to close their con- 
tracts to have quoted an immediate and favorable 
rate; but the purpose of the law should be to protect 
the shipper against any unreasonable rate which 
the combination lines may have within their power, 
by virtue of their agreements and conference ar- 
rangements, arbitrarily to impose in the absence of 
Government supervision and control.’’ (p. 30) 


The Shipping Act as finally adopted was based, in large 
part, upon the recommendations contained in the Commit- 
tee’s report (H. R. Rep. No. 659, 64th Cong., 1st Sess. 
(1915), p. 27). In short, Congress attempted to correct the 
evil by enacting Section 15. Within the scheme of federal 
regulation, there are two essential steps: (a) in the first 


instance, the FMB must determine whether or not there 
should be a basic conference agreement concerning a par- 
ticular matter; and (b) whether action taken pursuant to 
an agreement is consonant with the purposes of the Act. 


Section 15 of the Act provides that the FMB may ‘‘dis- 
approve * * * any agreement or any modification * * * that 
it finds to be unjustly discriminatory or unfair * * * or to 
operate to the detriment of the commerce of the United 
States, or to be in violation of this chapter *** ’’. It must 
be conceded that approval of a basic conference agree- 
ment does not erect a structure of immunity for future 
actions which violate the standards of Section 15. Assum- 
ing, arguendo, that Tariff No. 5 contains unjust and unrea- 
sonable rates, charges, practices and rules, then under FMB 
decisions this would be detrimental to the commerce of 
the United States. Edmond Weil, Inc. v. Italian Line 
(‘‘Italia’’),1 U.S. 8. B. B. 395 (1935) ; Pacific Coast-River 
Plate Brazil Rates, 2 U. S. M. C. 29 (1939). If, as the 
FMB contends, Tariff No. 5 is a routine matter, then the 
FMB would, in effect, be authorizing action which later 
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analysis proves to be unlawful. Obviously, FMB approval 
of a basic conference agreement cannot authorize future 
unlawful activity. Section 15 was designed to avoid such 
a result. As the legislative history shows, although basic 
conference agreements may be beneficial, it is the action 
taken thereunder which requires administrative regula- 
tion and scrutiny to eliminate the abuses which the Act 
was designed to correct. The FMB has abrogated its Con- 
gressional mandate by refusing to require prior FMB ap- 
proval of Tariff No. 5. 


Thus, as a result of the proceedings challenging Tariffs 
Nos. 3 and 4, the Board held: 


‘We conclude that the rates in Tariff No. 4 on iron 
and steel and tin plate are unreasonably high; unless 
modified, Agreement No. 8005 would operate to the 
detriment of the commerce of the United States.”’ 
Empire State Highway Transportation Associa- 
tion, Inc. v. American Export Lines, Inc., et al., 
supra, p. 590. 


If this conclusion is sound, then the FMB says, in effect, 
that unlawful rates render the basic agreement unlawful. 
Hence, if the basic agreement is rendered unlawful by rates 
which are illegal, then the rates must be deemed to con- 
stitute a modification of the underlying agreement. 


In summary, petitioner respectfully submits that the 
Act, its legislative history and the decisional precedents 
require prior FMB approval of Tariff No. 5. 


Respectfully submitted, 


Hersert Burstery, 
Joun A. Kenprick, 
Attorneys for Petitioner, 
Empire State Highway Transportation 
Association, Inc. 
Hersert BURSTEIN, 
ARTHUR LiIBERSTEIN, 
Of Counsel. 
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QUESTIONS PRESENTED 


(1) Tariff No. 5 contains rates, charges, rules and regu- 
lations different from those set forth in Tariffs Nos. 1 
through 4 published and filed under Board-approved 
Memorandum of Cooperative Working Agreement 8005 and 
the Amendment thereto designated as Agreement 8005-1. 
Does Tariff No. 5 constitute an agreement or modification 
of an agreement within the meaning of Section 15 of the 
Shipping Act, 1916, as amended, which required and re- 
quires the prior approval of the Federal Maritime Board 
before it, Tariff No. 5, may be lawfully applied? 

(2) Is Petitioner collaterally estopped by the Board’s 
decision in its Dockets Nos. 800 and 801 from asserting 
that Tariff No. 5 is a new agreement or a modification of 
Agreement No. 8005, as amended?! 


* The Government offers no argument herein on this second issue. 
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For Tue District or Covumsia Circuit 


No. 15,840 


Empire State Hichway Transportation Association, Inc., 
PETITIONER 


v.. 


Unrrep Srares or AMERICA AND FEDERAL MarItIME Boarp, 
RESPONDENTS, AND 
American Export Lines, Inc., Ev aL., INTERVENERS 


Petition to Review an Order of The Federal Maritime Board 
RESPONDENT’S BRIEF 


COUNTERSTATEMENT OF THE CASE 


This is a suit for review of a final order of the Federal 
Maritime Board (hereinafter called the ‘“‘Board’’), dis- 
missing Petitioner’s amended complaint (J.A. 50) in 
F.M.B. Docket No. 894. Petitioner is an association of 
motor carriers who engage in the carriage of merchandise 
to and from steamship terminals in the Port of Greater 
New York (J.A. 1, 2). 

American Export Lines, Inc., et al. (hereinafter referred 
to as ‘‘Interveners’’ or ‘‘Conference’’), constitute a group 
of operators of ocean terminal facilities in the Port of 
New York. The Interveners are authorized as a group to 
establish, publish, and maintain tariffs containing just and 
reasonable rates, rules, and practices in connection with 
the loading and unloading of waterborne export and im- 
port cargo on and off trucks at Interveners’ piers and 
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terminals (J.A. 58, 59). This authorization for group 
action by the Interveners is embodied in a Memorandum 
of Cooperative Working Agreement Relating to Charges 
for Loading or Unloading Waterborne Freight Into or 
From Trucks at Piers or Other Waterfront Terminals in 
the Port of Greater New York and Vicinity, commonly 
identified as F.M.B. Agreement No. 8005, approved by the 
Board on March 23, 1955 (J.A. 23), pursuant to Section 
15 of the Shipping Act, 1916, as amended, 46 U.S.C. 814 
(hereinafter referred to as the ‘‘Act’’). Agreement No, 
8005 was subsequently amended by Agreement No. 8005-1, 
approved by the Board on February 24, 1959 (J.A. 12). 
The amendment adds to the original agreement a provision 
that the parties may prohibit the loading or unloading of 
trucks at the terminals by anyone other than the terminal 
operator. These agreements together are referred to 
herein as the ‘‘basic,’”’ or ‘‘organic,’’ or ‘‘conference”’ 
agreement of the Interveners. 

On January 15, 1960, the Interveners filed with the Board 
their Tariff No. 5, which became effective on February 15, 
1960 (J.A. 12, 23). This tariff put into effect an increase 
of about 15.7 percent over the hitherto existing rates for 
loading and unloading trucks at Interveners’ piers and 
terminals (J.A. 23). Tariff No. 5 was established and pub- 
lished, as were Interveners’ earlier tariffs, pursuant to 
Interveners’ conference agreement (J.A. 23). 

Tariff No. 5 is substantially identical with Tariff No. 4, 
save for (a) an increase of 15.7 percent in the level of 
rates for the services, and (b) three minor changes in 
the explanatory rules accompanying the various rate sched- 
ules in the tariff. These three rule changes are as follows: 


(1) The new tariff includes a provision, ‘‘ Application 
of rates,’’ which is not found in Tariff No. 4. This provi- 
sion is to the effect that where the tariff prescribes com- 
modity rates subject to 10,000-pound minimum weights, 
the charge derived from multiplying the ‘‘any-quantity’’ 
rate by actual weight will apply wherever it is less than the 
10,000-pound minimum charge. 
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(2) The rules with respect to ‘‘Overtime Charges’’ have 
been modified to provide that trucks in line at 3:00 p.m. 
will not be worked thereafter at straight-time rates unless 
they are ready to be loaded or unloaded. 

(3) Under the heading ‘‘Prerequisite for Skidded 
Rates,’’ Tariff No. 5 has added a rule not contained in 
Tariff No. 4. ‘‘Skidded cargo’’ is cargo stacked on skids, 
a type of wooden platform which permits mechanical load- 
ing and unloading. The ‘‘Prerequisite’’ rule simply speci- 
fies that skidded cargo must be so positioned on the trucks 
as to permit ready access by a fork-lift for unloading; 
otherwise manual unloading rates are applicable. 


It should be emphasized that Tariff No. 5, like the pre- 
ceding tariffs, sets up conventional rates. This case does 
not involve ‘‘dual rates’’ of the type previously considered 
by this Court in other cases '—i.e., a double system of 
rates, the lower of which is available only to customers 
who enter into exclusive patronage contracts. The rates 
herein under discussion are a conventional, ‘‘single’’ rate 
system. 

Petitioner filed a complaint with the Board on February 
16, 1960, alleging inter alia, that the Interveners’ Tariff 
No. 5 was unlawful. The Board docketed the proceeding 
as F.M.B. Docket No. 894. A motion to amend the com- 
plaint was filed by Petitioner on March 2, 1960 (J.A. 17-19), 
and was granted by the Board on March 24, 1960 (J.A. 
38). As amended, the complaint alleged, as the sole issue 
in Docket No. 894, that Tariff No. 5 constituted a new 
agreement or a modification of an agreement within the 
meaning of Section 15 of the Act, which, therefore, could 
not lawfully be put into effect unless and until it was filed 
as an agreement or modification of an agreement and there- 
after duly approved by the Board, as provided in Section 
15 (J.A. 17-19). 

On March 22, 1960, Interveners filed a motion to dis- 


1 Isbrandtsen Co. v. United States, 211 F. 2d 51 (C.A. D.C.. 1954), 
and Federal Maritime Board v. Isbrandtsen Co., Inc., 356 US. 481 


(1958). 
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miss the amended complaint (J.A. 20-37). Petitioner re- 
plied on March 31, 1960 (J.A. 40-49). On May 18, 1960, 
the Board entered an order dismissing the amended com- 
plaint (J.A. 50-51). On June 23, 1960, Petitioner filed 
the instant petition for review of the Board’s order dis- 
missing its complaint (J.A. 52-71). 


STATUTE INVOLVED 


Section 15 of the Shipping Act, 1916, as amended, 46 
U.S.C. 814: 


“Sec. 15. That every common carrier by water, or 
other person subject to this Act, shall file immediately 
with the board a true copy, or, if oral, a true and com- 
plete memorandum of every agreement with another 
such carrier or other person subject to this Act, or 
modification or cancellation thereof, to which it may 
be a party or conform in whole or in part, fixing or 
regulating transportation rates or fares; giving or re- 
ceiving special rates, accommodations, or other special 
privileges or advantages; controlling, regulating, pre- 
venting, or destroying competition; pooling or appor- 
tioning earnings, losses, or traffic; allotting ports or 
restricting or otherwise regulating the number and 
character of sailings between ports; limiting or regu- 
lating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner 
providing for an exclusive, preferential, or coopera- 
tive working arrangement. The term ‘agreement’ in 
this section includes understandings, conferences, and 
other arrangements. 

“The board may by order disapprove, cancel, or 
modify any agreement, or any modification or can- 
cellation thereof, whether or not previously approved 
by it, that it finds to be unjustly discriminatory or un- 
fair as between carriers, shippers, exporters, import- 
ers, or ports, or between exporters from the United 
States and their foreign competitors, or to operate 
to the detriment of the commerce of the United States, 
or to be in violation of this Act, and shall approve 
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all other agreements, modifications, or cancellations. 

“‘Agreements existing at the time of the organiza- 
tion of the board shall be lawful until disapproved 
by the board. It shall be unlawful to carry out any 
agreement or any portion thereof disapproved by the 
board. 

“‘All agreements, modifications, or cancellations 
made after the organization of the board shall be 
lawful only when and as long as approved by the board, 
and before approval or after disapproval it shall be 
unlawful to carry out in whole or in part, directly or 
indirectly, any such agreement, modification, or can- 
cellation. 

‘Every agreement, modification, or cancellation law- 
ful under this section shall be excepted from the pro- 
vision of the Act approved July second, eighteen hun- 
dred and ninety, entitled ‘An Act to protect trade and 
commerce against unlawful restraints and monopolies,’ 
and amendments and acts supplementary thereto, and 
the provisions of sections seventy-three to seventy- 
seven, both inclusive, of the Act approved August 
twenty-seventh, eighteen hundred and ninety-four, en- 
titled ‘An Act to reduce taxation, to provide revenue 
for the Government, and for other purposes,’ and 
amendments and acts supplementary thereto. 

‘‘Whoever violates any provision of this section 
shall be liable to a penalty of $1,000 for each day such 
violation continues, to be recovered by the United 
States in a civil action.’’ 


SUMMARY OF ARGUMENT 


The fundamental question presented is whether a change 
in the level of the rates in a tariff constitutes an agree- 
ment or a modification of an agreement within the mean- 
ing of Section 15, where such rate changes are established 
and published by a group of terminal operators acting in 
concert pursuant to a conference agreement approved by 
the Board which authorizes the parties thereto to ‘‘. . . es- 
tablish, publish and maintain tariffs containing just and 
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reasonable rates, charges, classifications, rules, regulations 
and practices .. .’’ relating to truck loading and unload- 
ing (J.A. 59). It is submitted that the rate changes are 
not an agreement or modification of an agreement within 
the meaning of Section 15, and that formal approval, having 
once been given to the conference agreement, need not be 
given again to each subsequent rate adjustment made by 
the conference. 

This interpretation of Section 15 is well settled, having 
first been announced by the Board’s predecessor in a rule- 
making proceeding in 1926. There, the Board established, 
and has consistently followed since that time, the principle 
that routine tariff and rate actions do not require separate 
approval where the approved basic conference agreement 
expressly contemplates and provides for such action by 
the members. This long-standing administrative interpre- 
tation, relied on by the regulated industry, is entitled to 
great weight. 

The contrary interpretation advocated by the Petitioner 
might result in the imposition of drastic penalties upon 
the Interveners and upon other regulated persons under 
Section 15. It would, moreover, be unworkable. A require- 
ment of formal prior approval of every rate action by an 
approved conference would cast an impossible burden upon 
the Board, and would defeat the purposes for which Sec- 
tion 15 was enacted. 

Judicial decisions relied upon by Petitioners give no 
support to their position. Each of these decisions deals 
with conference action readily distinguishable from the 
routine tariff activity under consideration in the case at 
bar. 

There can be no reasonable dispute that Tariff No. 5 is 
in effect a conventional and routine action. It provides 
only for an increase in rates and three rules explanatory 
thereof. It is only in these respects that Tariff No. 5 
differs from the earlier Tariff No. 4. Such changes obvi- 
ously are of a routine nature, contemplated by conference 
agreement. 
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ARGUMENT 


In establishing Tariff No. 5, Interveners have merely 
put into effect by routine tariff action certain rate changes 
which their approved basic agreement expressly author- 
izes. That agreement provides that Interveners will 
«¢| . . establish, publish and maintain tariffs containing 
just and reasonable rates, charges, classifications, rules, 
regulations and practices . . .’’ applicable to the loading 
and unloading of trucks by Interveners at their piers and 
terminals. 

Section 15 requires the filing of ‘‘every agreement [be- 
tween carriers and/or other persons subject to the Act] 
* * * fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, or 
other privileges or advantages; controlling, regulating, 
preventing or destroying competition. * * *’’ Approval 
by the Board of such agreements enables carriers and other 
persons subject to the Act to act in concert lawfully, ex- 
empt from the anti-trust laws. Without such approval, 
concerted action by persons subject to the Act is unlawful, 
and punishable by a penalty of $1,000 per day for each day 
of violation. 

The contention of the Petitioner is that the rate changes 
introduced in Interveners’ Tariff 5 are an agreement within 
the meaning of Section 15, and that consequently Inter- . 
veners are in violation of the law and subject to the speci- 
fied penalty for the period since February 15, 1960, when 
Tariff 5 became effective. This contention is invalid. The 
Interveners are authorized, by their basic conference agree- 
ment which has been approved by the Board, to adopt rates 
in concert. This approval of the basic conference agree- 
ment renders unnecessary additional approvals of every 
rate change taken pursuant thereto, although it, of course, 
does not immunize the rates and rules so adopted from the 
requirements of such provisions of the Shipping Act as 
deal with reasonableness and fairness of terminal prac- 
tices, such as Section 17. 

In the early years following enactment of the Shipping 
Act, the Board recognized the need to clarify what was 
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meant by the phrase ‘‘every agreement’ in Section 15, 
and to this end it undertook, in 1926, a rulemaking pro- 
ceeding. The Board posed the question before it as fol- 
lows: 


“Owing to divergence of practice by conference 
carriers as to the character of material submitted for 
the board’s attention, the board on June 16, 1926, initi- 
ated the instant proceeding for the purpose of ascer- 
taining the meaning of the word ‘every’ as used in 
section 15 in relation to agreements required to be 
filed. One hundred and ninety-two carriers having 
membership in 43 active conferences were named re- 
spondents.’? Ex Parte 4, Section 15 Inquiry, 1 
U.S.S.B. 121, 123 (1927). 


The Board concluded that Section 15 required filing for 
approval of basic conference agreements, but not of routine 
activities taken pursuant to, and within the approved scope 
of, the basic agreement. The Board said: 


‘“‘In the nature of transportation by water, it is 
manifest that conference agreements within the pur- 
view of section 15 are those whereby the carriers 
propose to be governed in their conference activities 
as to matters specified in the first paragraph of that 
section. Agreements arrived at by conference carriers 
providing for fixing or regulating transportation rates 
or fares, and the other matters specified, [footnote 
omitted] and agreements modifying or cancelling such 
agreements are within the meaning of section 15. 
By that section, the burden of filing copies or memo- 
randa of all such agreements is put upon the carriers, 
and performance under them is unlawful until they 
have received board approval. Such agreements are 
to be distinguished from the routine of conference ac- 
tivities. 

‘¢ As contended by conference representatives in this 
proceeding, a too literal interpretation of the word 
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‘every’ to include routine operations relating to cur- 
rent rate changes and other day-to-day transactions 
between the carriers under conference agreements 
would result in delays and inconvenience to both car- 
riers and shippers. * * *”? Ibid, at pp. 124-125. 


Ever since, the Shipping Board and its successors have 
construed and administered Section 15 so as to require 
approval of organic agreements of conferences which 
establish the framework of collective activity, but not to 
require approval of rate changes adopted and published 
pursuant thereto. 

This long-standing construction of the statute has only 
recently been given formal restatement by the Board in a 
proposed rule published on January 12, 1960. Although 
the proposed rule, as yet unadopted, deals as well with 
other aspects of the Board’s responsibilities and duties 
under Section 15, it restates without change what has been 
the well-settled view of the Board as to the instant ques- 
tion: 


«ce * * The term ‘agreement’ does not include 
routine, day by day activities under the plan or 
program which is provided for by the express lan- 
guage or reasonable intendment of such language of 
a previously approved section 15 agreement; such as 
(but not limited to) the adoption of tariffs of rates, 
fares, charges, and rules and regulations pertaining 
thereto, and corrections and supplements thereto and 
re-issues thereof adopted by the parties pursuant to 
an approved section 15 agreement.’? (25 Fed. Reg. 
359 (1960)) (Emphasis supplied.) 


Precisely the same principle was reiterated by the Board 
in rejecting these Petitioner’s contentions to the contrary 
in Empire State Highway Transport Ass’n vy. American 
Export Lines, et al., 5 F.M.B. 565, 585 (1959), in which 
the Petitioners challenged the legality of Interveners’ 


10 


Tariff Nos. 3 and 4 on the same ground as presented here. 
The Board said: 


‘“‘We agree with the examiner and find that the 
tariffs are not modifications of the basic agreement 
or new agreements, within the meaning of section 15. 
The issuance of tariffs, including rates, charges, rules, 
and regulations covering the application of the tariffs, 
were authorized and contemplated by the approved 
basic agreement.”’ 


The Board’s long-established construction and interpreta- 
tion of this aspect of Section 15, consistently followed 
since 1927, is entitled to great weight. United States v. 
Eaton, 169 U.S. 331, 343 (1898), Labor Board v. Virginia 
Power Co., 314 U.S. 469, 479 (1941). 

It is in any event clear that the term ‘‘every agreement”’ 
is not subject to any other reasonable interpretation. If 
routine matters such as changes in rates were to be re- 
garded as separate agreements under Section 15, every con- 
ference action respecting the establishment and enforce- 
ment of rates would have to have the prior approval of the 
Board. It would entail vastly increased administrative 
facilities and appropriations. No other rate-regulating 
agency has the obligation to approve rates before they 
become effective; while they may have suspension powers, 
they do not have the duty to review and by order affirma- 
tively approve every rate before it may take effect. 

The theory advocated by petitioner would prevent the 
most detailed rate change from becoming effective until 
long after it was needed. 

Moreover, it would be administratively unworkable. 
During 1960, for example, the monthly average of rate 
filings by conferences of carriers and by conferences of 
other persons subject to the Act exceeded 1,600. To re- 
quire the Board to give advance Section 15 approval to 
each of these filings would cast upon the agency an in- 
tolerable burden, and would cast on the industry an un- 
paralleled onus of governmental interference. 

The contention of the Petitioner, if successful, would de- 
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feat the purposes for which Section 15 was enacted. There 
would be little logic in requiring specific approval of every 
rate after the conference has obtained approval of an 
agreement authorizing its signatories to set rates in con- 
cert. Such a practice would deprive the approval of the 
basic agreement of any significance, since irrespective of 
its approval by the Board, every subsequent rate action 
in effectuation of the agreement would require separate 
formal approval. 

Nevertheless, Petitioners contend that their interpreta- 
tion of Section 15 is supported by the decision in Isbrandt- 
sen Co. v. United States, 211 F. 2d 51 (C.A.D.C., 1954). But 
that decision, which deals with the inauguration of a dual 
rate system, is entirely distinguishable from the instant 
case. The Isbrandtsen decision does not support the view 
that an ordinary rate change by a conference must have 
prior formal approval before it may be carried out. The 
only similarity between the Isbrandtsen case and the case 
at bar is that in each instance concerted action by persons 
subject to the Act, allegedly taken pursuant to and in 
furtherance of an agreement formally approved by the 
Board, is at issue. But the concerted actions are funda- 
mentally different. In Isbrandtsen, a group of carriers 
established, not an amended rate or tariff, but a new sys- 
tem of dual rates involving contracts for exclusive patron- 
age by shippers. Under the dual rate system, the carriers 
could treat similarly situated shippers differently, depend- 
ing only upon whether the shippers were or were not signa- 
tories to the conference’s exclusive patronage contract. The 
contract shippers would have been allowed to ship via con- 
ference vessels at rates 9.5 percent less than the rates pub- 
lished in the tariff, and if the contract shipper were to 
ship via a non-conference vessel during the period of his 
contract he would be subjected to substantial liquidated 
damages. What the Isbrandtsen case was not concerned 
with—but what is involved here—are conventional adjust- 
ments in the rates applicable to the use of particular serv- 
ices and facilities. 

The difference between the Isbrandtsen and the instant 
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cases is highlighted by this Court’s statement in the Is- 
brandtsen decision : 


“Clearly a scheme of dual rates * * * is an agree- 
ment * * *. It can hardly be classified as an inter- 
stitial sort of adjustment since it introduces an entirely 
new scheme of rate combination and discrimination 
not embodied in the basic agreement.’’ Isbrandtsen 
Co. v. United States, 211 F. 2d 51 at p. 56 (1954). 


But Tariff No. 5, like Tariff Nos. 1 through 4, does not 
contain a ‘‘new scheme of rate combination and diserimina- 
tion.’? On the contrary, the rate changes effected thereby 
are clearly within the framework of actions contemplated 
by the basic agreement. 

Petitioner also relies on River Plate ¢ Brazil Conferences 
vy. Pressed Steel Car Co., Inc., 124 F. Supp. 88 (8.D. N.Y., 
1954), but that decision also is distinguishable from the case 
at bar. The River Plate case involved an attempt by a con- 
ference of ocean lines to recover liquidated damages from 
a shipper who had allegedly violated his dual rate con- 
tract (requiring him to patronize the conference members 
exclusively) by routing a shipment via a competing non- 
conference vessel. The shipper moved for summary judg- 
ment on the ground that the exclusive patronage contract 
was unenforceable because the Board had never given the 
conference approval under Section 15 to institute a dual 
rate system. The affidavits and exhibits attached to the 
motion showed that the conference had in fact never re- 
ceived Board approval for the adoption of the system. In 
granting the motion, the Court found, at page Ce ara 
plaintiffs do not dispute lack of approval by the Board 
* * *% Upon appeal, the judgment was affirmed, the 
United States Court of Appeals for the Second Circuit 
noting that the plaintiffs ‘came forward with nothing to 
combat the obvious conclusion from the record that the 
Board never approved any agreement by [the conference] 
to contract for reduced rates for exclusive patronage * * *.”’ 
River Plate & Brazil Conferences v. Pressed Steel Car Co., 
Inc., 227 F. 2d 60 (C.A. 2, 1955). The case was on all fours 
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with the Isbrandtsen case, supra; both involved the insti- 
tution of an ‘‘entirely new scheme of rate combination and 
discrimination not embodied in the basic agreement;’’ and 
for this reason, fundamentally different from the instant 
case, which involves only a conventional change in rates. 

Nor is the decision of the Supreme Court in Isbramdtsen- 
Moller Co. v. United States, 300 U.S. 139 (1937), applicable. 
That decision plainly does not present an ‘‘analysis of sec- 
tion 15,’’ as asserted by Petitioner. The real matter in 
issue in the Isbrandtsen-Moller case was the agency’s au- 
thority under Section 21 of the Act, 46 U.S.C. 820, to re- 
quire the filing with the agency by a non-conference line, 
of a summary of its books and records for a 10-week period 
showing, inter alia, its rates and charges. The entire case 
was concerned with the Board’s power under Section 21, 
not with Section 15. In the course of summarizing the 
complainant’s assertion, the Court did refer, as Petitioner 
points out, to the fact that ‘‘the bill itself discloses the 
conference carriers have filed schedules of their rates and 
the Act requires that if any contract for a change of those 
rates is made, the new rates may be charged only after 
the Board has approved the agreement,’’ citing at this 
point Section 15. 300 U.S. 139, at page 146. But this 
passing reference to a contention by a litigant on a matter 
not directly in issue, cannot be read as even a considered 
obiter dictum in support of Petitioner’s position. Nor does 
the citation of Isbrandtsen-Moller in this Court’s opinion 
in Isbrandtsen v. United States, 211 F. 2d 51, at 57, indicate 
any acceptance of this position by this Court. On the con- 
trary, as we have seen, the basic thrust of the decision there 
was that while ‘‘interstitial’’ ‘‘adjustment[s]’’ within the 
bounds of an approved agreement did not require a prior 
approval, the dual rate system in issue involved an ‘‘en- 
tirely new scheme of rate contention and discrimination.”’ 
Isbrandtsen-Moller was merely cited for the general prop- 
osition that the Shipping Act ‘‘makes orders with respect 
to agreements unlawful until approved,’ as part of a dis- 
cussion rejecting an analogy to rate orders of the Inter- 
state Commerce Commission which, regardless of their 
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nature or deviation from previous norms, are valid upon 
filing. 

Finally, Pennsylvania Motor Truck Assn. v. Port of 
Philadelphia Marine Terminal Assn., 183 F. Supp. 910 (D.C. 
E.D., Pa., 1960), also relied on by the Petitioner, is like- 
wise distinguishable. There, a conference of terminal op- 
erators issued a tariff which contained for the first time 
in the history of the Port a provision that all truck load- 
ing and unloading would be performed solely by the ter- 
minal operators. Historically, the truckers had performed 
these services. While the terminal operators were mem- 
bers of a Board-approved conference agreement, that agree- 
ment provided only for the fixing of rates for terminal 
services, and made no provision for a system of exclusive 
truckloading and unloading by the terminal operators. The 
truckers filed a complaint with the Board contending that 
the truck loading rule, being in effect a modification or 
expansion of the basic terminal conference agreement, re- 
quired Section 15 approval before it could become effec- 
tive. Concurrently, the truckers petitioned the Court for 
injunctive relief pending determination on the merits of 
the complaint filed before the Board. In issuing the in- 
junction, the Court maintained the status quo between the 
parties. The Court found that the rule was not authorized 
by the basic agreement, and that it was not a mere routine 
matter. This decision is consistent with the Isbrandtsen 
decision at 211 F. 2d 51, which held that the rule was not 
a ‘‘mere interstitial sort of adjustment.’’ The terminal 
practice under consideration in the Pennsylvania case would 
have changed the relationships between the parties to the 
agreement with respect to truck loading. The tariff rule 
did, in fact, express an agreement between the parties to 
the compact that they would extend their concerted con- 
ference activity to a new area—mandatory, exclusive truck- 
loading and unloading. 

But the instant case involves no such situation. As 
noted, Tariff No. 5 introduces only rate adjustments. It 
is true that Tariff No. 5 also provides for exclusive truck- 
loading by the terminal operators, but this provision is a 
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carryover from the preceding tariff. And unlike the de- 
fendants in the Pennsylvania ease, the Interveners have 
filed, and been given approval of, an amendment to their 
conference agreement (F.M.B. Agreement No. 8005-1), 
which expressly authorizes the conference to adopt in its 
tariffs ‘‘rules, regulations, and practices prohibiting the 
loading and/or unloading of trucks at the piers or other 
waterfront terminals in said Port by anyone other than 
the operators of said piers or waterfront terminals” (J.A. 
70). This amendment to the conference agreement was 
approved after hearing, in which the instant Petitioner 
participated. 

The difference between the Pennsylvania case and the 
instant case thus stems from the fact that in Empire State 
Highway Transp. Assn. v. American Export Lines, 5 F.M.B. 
565 (1959), the Board approved F.M.B. Agreement No. 
8005-1, the Interveners’ exclusionary truck loading and un- 
loading rule similar to the one in the Pennsylvania case. 
And, as noted, the Board found that the exclusive truck- 
loading rule was a modification of an agreement subject to 


Section 15, but that such modification merited approval 
under the standards of Section 15. Petitioners filed in 
this Court a suit for review of that Board decision, but 
withdrew the suit prior to decision by the Court? 


2 In addition to the judicial precedents discussed, supra, the Peti- 
tioner also relies on some earlier Board decisions. These, like 
the cited Court decisions, give no support to the Petitioner’s cause. 
In American Union Transport v. River Plate & Brazil Confs., 5 
F.M.B. 216 (1957), the Board considered the action of respondent 
carriers agreeing to withhold brokerage commissions from a certain 
freight forwarder in respect to particular shipments. While the 
organic agreement there permitted the conference to “consider and 
pass * * * upon any matter involving * * * brokerage,” the 
Board found that the rule under consideration constituted “a new 
course of conduct for its members in relation to the payment of 
brokerage” and that such a change was not reasonably within the 
contemplation of the original agreement (5 F.M.B. 216 at p. 221). 
Here, there is no “new course of conduct” in the sense presented 
in the American Union Transport case. And in Mitsui Steamship 
Co. Ltd. v. Anglo Canadian Shipping Co., 5 F.M.B. 74 (1956), 
the Board held that an interpretation of the Conference’s exclusive 


16 


It must be emphasized that there is nothing in Tariff 
No. 5 which even approaches a substantive change in the 
compact under which the parties ‘‘propose to be governed 
in their conference activities as to matters specified in 
the first paragraph of [section 15]’’ Ex. Parte 4, Section 
15 Inquiry, 1 U.S.S.B. 121 (1927). Tariff No. 5 is a con- 
ventional tariff reflecting routine adjustments in rates for 
services, and is not materially different from Tariff No. 4. 

The three minor rule changes also relate to rates: 


(a) Under the provision ‘Application of Rates,”’ Tariff 
No. 5 introduces charges applicable to 10,000-pound mini- 
mum commodity rates. The rule change in Tariff 5 ex- 
plains what rate is applicable to shipments of less than 
the 10,000-pound minimum, where such minimums are 
applicable. 

(b) The rule with respect to ‘‘overtime charges’’ has 
been modified so as to provide that trucks in line at 
3:00 p.m. will not be worked thereafter at straight time 
rates unless they are ready to be loaded or unloaded. 

(c) The only remaining change in the rules in Tariff 
No. 5 concerns charges for the handling of cargo stacked 
on skids, as explained on p. 3, supra. 


It is readily apparent that these three rules or regula- 
tions do not expand or contract the areas of concerted 
action in which the parties may legitimately engage under 
the terms of the approved agreement. They are the type 
of rules which have traditionally been regarded as routine 
tariff matters. 


The view that routine rate adjustments are not to be 
treated as independent Section 15 agreements requiring 
Board approval does not militate against the public inter- 
est. On the contrary, the public interest would suffer, 
for the members of terminal or carrier conferences would 
have their ratemaking initiative stultified by the need of 


patronage contract to include f.0.b. and f.a.s. shipments constituted 
a new scheme which required approval under Section 15 prior 
to effectuation. The interpretation was likened by the Board to 
the institution of a material expansion of the dual rate system 
itself (5 F.MB. 74, at p. 92). 
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securing advance Board approval, usually entailing lengthy 
formal proceedings if protests against such approval are 
filed. No other rate-regulating agency—even those with 
far more pervasive powers than the Board—has the power 
or responsibility to weigh and approve in advance of their 
effective dates rate adjustments by regulated persons. 
This is not to say that Section 15 approval immunizes all 
subsequent conference action from review. The Board 
has the continuing power to review agreements, and to 
determine whether they merit continuing approval. An 
agreement, once approved, may be disapproved if found 
to result in detriment to commerce, among other things. 
This continuing protection to the public interest, however, 
does not require advance approval of every rate adjust- 
ment. The Petitioner’s contention to this effect is not 
supported by the fragment of legislative history cited in 
Petitioner’s brief (Br. pp. 10-11). The passage relied 
on by Petitioner merely indicates that where arbitrary 
or detrimental rate increases are effected by a conference, 
the Board should have the power to protect shippers. This 
the Board can do by disapproving the conference agree- 
ment, and thus taking away from the members the power 
to act in concert. The passage quoted by the Petitioner 
from the legislative history plainly does not indicate that 
the Board would be required to give advance approval to 
every rate adjustment by a conference. 

It is recognized that the distinction between a tariff 
change and a modification of the basic agreement may 
sometimes be a matter of degree. Although a merely rou- 
tine rate adjustment is not a modification of the conference 
agreement, cases may arise and have arisen, where a 
conference tariff action is such as to constitute a departure 
from the reasonable contemplation of the basic agreement. 
The Board has, for example, so regarded the exclusive 
truckloading provision of the Interveners, which was re- 
quired to be embodied in an amendment to the basic agree- 
ment and filed for Board approval. As so filed, the amend- 
ment (F.M.B. Agreement No. 8005-1) was set down for 
hearing, and after full proceedings, was ordered approved 
by the Board. The rate adjustments and minor rule amend- 
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ments embodied in Tariff No. 5, however, are clearly of a 
routine nature. 
CONCLUSION 

It is the contention of the Petitioner that rate adjust- 
ments, made pursuant to an organic conference agreement 
expressly providing for concerted adoption of rates by 
the members, are themselves separate Section 15 agree- 
ments independently requiring advance Board approval 
under Section 15 of the Shipping Act. 

This contention would overturn the practice followed for 
decades by the Board and by the regulated industry. It 
would result in an intolerable administrative burden. It 
would rob the approval of basic conference agreements of 
all significance. It is supported by no legal authority nor 
is it warranted by logic. Finally, it renders no service to 
the public interest. 

For these reasons, the petition should be denied. 
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ington, D. C., counsel for Interveners, New York Terminal 
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Dated at Washington, D. C., this 19th day of January 
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Questions Presented 


(1) Tariff No. 5 contains rates, charges, rules and 
regulations different from those set forth in Tariffs Nos. 1 through 
i, published and filed under Board-approved Memorandum of Cooperative 
Working Agreement 8005 and the Amendment thereto designated as 
Agreement 8005-1, Does Tariff No. 5 constitute an agreement or 
modification of an agreement within the meaning of Section 15 of 
the Shipping Act, 1916, as amended, which required and requires 
the prior approval of the Federal Maritime Board before it, Tariff 
No. 5, may be lawfully applied? 

(2) Is Petitioner collaterally estopped by the Board's 
decision in its Dockets Nos. 800 and 801 from asserting that 
Tariff Wo. 5 is a new agreement or a modification of Agreement 


No. 8005, as amendea?/ 


2/ The Government offers no argument herein on this second issue. 
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COUNTERSTATEMENT OF THE CASE 


This is a suit for review of a final order of the Federal 
Maritime Board (hereinafter called the "Board"), dismissing 
Petitioner's amended complaint (J.A. 50) in F.M.B. Docket No. 89h. 
Petitioner is an association of motor carriers who engage in the 
carriage of merchandise to and from steamship terminals in the Port 
of Greater New York (J.A. 1, 2). 

American Export Lines, Inc., et al. (hereinafter referred 
to as "Interveners” or "Conference"), constitute a group of operators 
of ocean terminal facilities in the Port of New York. The Inter- 
veners are authorized as a group to establish, publish, and maintain 
tariffs containing just and reasonable rates, rules, and practices 
in connection with the loading and unloading of waterborne export 
and import cargo on and off trucks at Interveners' piers and ter- 
winals (J.A. 58, 59). This authorization for group action by the 


Interveners is embodied in a Memorandum of Cooperative Working 


Agreement Relating to Charges for Loading or Unloading Waterborne 


Freight Into or From Trucks at Piers or Other Waterfront Terminals 
eee mavoriront fermnals 


in the Port of Greater New York and Vicinity, commonly identified 
as F.M.B. Agreement No. 8005, approved by the Board on March 23, 


1955 (J.A. 23), pursvant to Section 15 of the Shipping Act, 1916, 
as amended, 46 U.S.C, 81) (hereinafter referred to as the "Act™), 


Agreement No. 8005 was subsequently amended by Agreement 
No. 8005-1, approved’ by the Board on February 2h, 1959 (J.A. 12). 


The amendment adds to the original agreement a provision that the 
parties may prohibit the loading or unloading of trucks |at the 


terminals by anyone other than the terminal operator. ‘These 


agreements together are referred to herein as the "basic," or 
"organic," or “conference” agreement of the Interveners. 
On January 15, 1960, the Interveners filed with the 
Board their Tariff No. 5, which became effective on February 15, 
1960 (J.A. 12, 23). This tariff put into effect an increase of 
about 15.7 percent over the hitherto existing rates for loading 
and unloading trucks at Interveners' piers and terminals (J.A. 23). 
Tariff No. 5 was established and published, as were Interveners! 
earlier tariffs, pursuant to Interveners!’ conference agreement 
(J.A. 23). 
Tariff No. 5 is substantially identical with Tariff 
No. h, save for (a) an increase of 15.7 percent in the level of 
rates for the services, and (b) three minor changes in the ex- 
Planatory rules accompanying the various rate schedules in the 
tariff. These three rule changes are as follows: 
(1) The new tariff ineludes a provision, “Application 
of rates," which is not found in Tariff No. h. This provision 
is to the effect that where the tariff prescribes commodity 
rates subject to 10,000-pound minimm weights, the charge 
derived from mitiplying the "any-quantity" rate by actual 
weight will apply wherever it is less than the 10,000-pound 
minimm charge. 


(2) | The rules with respect to "Overtime Charges" 
have been modified to provide that trucks in line at 3:00 
p.m. will not be worked thereafter at straight-time rates 
unless they are ready to be loaded or unloaded. 

(3) | Under the heading "Prerequisite for Skidded 
Rates," Tariff No. 5 has added a rule not contained in 
Tariff No. h. | "Skidded cargo" is cargo stacked on skids, a 
type of wooden platform which permits mechanical loading and 
wnloading. The "Prerequisite" rule simply specifies that 
skidded cargo mst be so positioned on the trucks as to per- 
mit ready access by a fork-lift for unloading; otherwise 
manual unloading rates are applicable. 

It should be emphasized that Tariff No. 5, like the 
preceding tariffs, sets up conventional rates. This case does 


not involve “dual rates" Y the type previously considered by 
1 


this Court in other cases - i.e., a double system of rates, 


4 Oo. Ve Sy ° 
(C.k. 0.C., 105), and Federal Maritime Board v. 
Isbrandtsen Co., Inc., 256 U.S. LOl (1958). 


the lower of which is available only to customers who enter 
into exclusive patronage contracts, The rates herein under 
discussion are a conventional, "single" rate system. 

Petitioner filed a complaint with the Board on 


February 16, 1960, alleging inter alia, that the Interveners* 


Tariff No. 5 was unlawful. The Board docketed the proceeding 
as F.M.B. Docket No. 89). A motion to amend the complaint 
was filed by Petitioner on March 2, 1960 (J.A. 17-19), and 
was granted by the Board on March 24, 1960 (J.A. 38). As 
amended, the complaint alleged, as the sole issue in 
Docket No. 894, that Tariff No. 5 constituted a new agreement 
or a modification of an agreement within the meaning of Sec- 
tion 15 of the Act, which, therefore, could not lawfully be 
put into effect unless and until it was filed as an agreement 
or modification of an agreement and thereafter duly apprioved 
by the Board, as provided in Section 15 (J.A. 17-19). 

On March 22, 1960, Interveners filed a motion \to 
dismiss the amended complaint (J.A. 20-37). Petitioner replied 
on March 31, 1960 (J.A. hO-49). On May 18, 1960, the Board 
entered an order dismissing the amended complaint (J.A. 50-51). 
Qn dune 23, 1960, Petitioner filed the instant petition for 
review of the Board's order dismissing its complaint 
(J.A. 52-71). 


STATUTE TWVOIVED 


Section 15 of the Shipping Act, 1916, as amended, 6 U.S Ce 


®SEC. 15, That every common carrier by water, or other 
person subject to this Act, shall file immediately with 
the board a true copy, or, "4¢ oral, a true and complete 
memorandum of ‘every agreement with ’ another such car- 
rier or other \person subject to this Act, or modification 
or cancellation thereof, to which it may be a party or 
conform in whole or in part, fixing or regulating trans- 
portation rates or fares; giving or receiving special rates, 
accommodations, or other special privileges or advan- 
tages; controlling, regulating, preventing, or destroying 
competition; pooling or apportioning earnings, losses, or 
traffic; allotting ports or restricting or otherwise regulat- 
ing the number and character of sailings between ports; 
limiting or regulating in any way the volume or char- 
acter of freight or passenger traffic to be carried; or in 
any manner providing for an exclusive, preferential, or 
cooperative working arrangement. The term ‘agreement! 
in this section includes understandings, confer=- 
ences, and other arrangements. 


"The board may by order disapprove, cancel, or modify 
any agreement, or any modification or cancellation 
thereof, whether or not previously approved by it, that 
it finds to be unjustly discriminatory or unfair as be~ © 
tween carriers, shippers, exporters, importers, or ports, 
or between exporters from the United States and their 
foreign competitors, or to operate to the detriment of 
* the commerce of the United States, or to be in violation 
of this Act, and shall approve all other agreements, 
modifications, or cancellations, 


“Agreements existing at the time of the organization of 
the board shall be lawful until disapproved by the board. 
It shall be wilawful to carry out any agreement or any 
portion thereof disapproved by the board. 


"All agreements, modifications, or cancellations made 
after the organization of the board shall be lawful only 


carry out in whole or in part, directly or indirectly, any 
such agreement, modification, or cancellation. 


“Every agreement, modification, or cancellation lawful 
mder this section shall be excepted from the provision 
of the Act appraved July second, eighteen hundred and 
ninety, entitled ‘An Act to protect trade and commerce 
against unlawful restraints and monopolies’, and amend- 
ments and acts supplementary thereto, and the provie 
sions of sections seventy-three to seventy-seven, both 


mista 


inclusive, of the Act approved August twenty-seventh, 
eighteen hundred and ninety-four, entitled "An| Act to 
reduce taxation, to provide revenue for the Government, 
and for other purposes’, and amendments and acts supe 
plementary thereto. 


“Whoever violates any provision of this section shall be 
liable to a penalty of $1,000 for each day such violation 
continues, to be recovered by the States in a civil 
action.” 


SUMMARY OF ARGUMENT 
The fundamental question presented is whether a 


change in the level of the rates in a tariff constitutes |an 
agreement or a modification of an agreement within the meaning 
of Section 15, where such rate changes are established and 
published by a group of terminal operators acting in concert 
pursuant to a conference agreement seebien ins Board which 
authorizes the parties thereto to *. . . establish, publish 
and maintain tariffs containing just and reasonable rates, 
charges, classifications, rules, regulations and practices . . .* 
relating to truck loading.and unloading (J.A. 59). It is sub- 
mitted that the rate changes are not an agreement or modifica- 
tion of an agreement within the meaning of Section 15, and 
that formal approval, having once been given to the conference 
agreement, need not-be given again to each subsequent rate 
adjustment made by the conference, 
This interpretation of Section 15 is well settled, having 
first been announced by the Board's predecessor in a rulemaking 
proceeding in 1926. There, the Board established, and has con- 
sistently followed since that time, the principle that routine 


hoe 


tariff and rate actions do not require separate approval where 
the approved basic conference agreement expressly contemplates 
and provides for such action by the members. This long-standing 
administrative’ interpretation, relied on by the regulated 
industry, is entitled to great weight. 

The contrary interpretation advocated by the Petitioner 
might result in the imposition of drastic penalties upon the 
Interveners and upon other regulated persons under Section 15. 

It would, moreover, be unworkable. A requirement of formal 


prior approval of every rate action by an approved conference would 


cast an impossible burden upon the Board, and would defeat the 
purposes for which Section 15 was enacted. 

Judicial decisions relied upon by Petitioners give 
no suppart to their position. Each of these decisions deals 
with conference action readily distinguishable from the routine 
tariff activity under consideration in the case at bar. 

There can be no reasonable dispute that Tariff No. 5 
is in effect a.conventional and routine action. It provides 
only for an increase in rates and three rules explanatory 
thereof. It is only in these respects that Tariff No, 5 
differs from the earlier Tariff No. 4. Such changes obviously 
are of a routine nature, contemplated by conference agreement. 


ARGUMENT 

In establishing Tariff No. 5, Interveners have merely 
put into effect by routine tariff action certain rate changes 
which their approved basic agreement expressly authorizes. That 
agreement provides that Interveners will “. . . establish, 
publish and maintain tariffs containing just and resonable rates, 
charges, classifications, rules, regulations and practices 
+ « o® applicable to the loading and wmloading of trucks by 
Interveners at their piers and terminals. 

Section 15 requires the filing of “every agreement 
{between carriers and/or other persons subject to the Act] * * * 
fixing or regulating transportation rates or fares; giving or 
receiving special rates, accommodations, or other privileges or 
advantages; controlling, regulating, preventing or destroying 
competition. * * *" Approval by the Board of such agreements 
enables carriers and other persons subject to the Act to act 
in concert lawfully, exempt from the anti-trust laws. Without 
such approval, concerted action by persons subject to the Act 
is unlawful, and punishable by a penalty of $1,000 per day for 
each day of violation. 

The contention of the Petitioner is that tthe rate 
changes introduced in Interveners' Tariff 5 are an agreement 
within the meaning of Section 1s, and that consequwntly Interveners 


are in violation of the law and subject to the specified penalty 
for the period since February 15, 1960, when Tariff 5 became 


effective. This contention is invalid, The Interveners are 
authorized, by their basic conference agreement which has been 
approved by the Board, to adopt rates in concert. This approval 
of the basic conference agreement renders unnecessary additional 
approvals of every rate change taken pursuant thereto, although 
it, of course, does not immmize the rates and rules so 
adopted from the requirements of such provisions of the 
Shipping Act as deal with reasonableness and fairness of 
terminal practices, such as Section 17. 
In the early years following enactment of the Shipping 
Act, the Board recognized the need to clarify what was meant 
by the phrase "every agreement” in Section 15, and to this end 
4t undertook, in 1926, a rulemaking proceeding. The Board 
posed the question before it as follows: 
"Owing to divergence of practice by conference 
carriers as to the character of material submitted 
for the board's attention, the board on June 16, 
1926, initiated the instant proceeding for the pur- 
pose of ascertaining the meaning of the word ‘every’ 
as used in section 15 in relation to agreements re- 


quired to be filed. One hundred and ninety-two 
carriers having membership in 3 active conferences 


were named respondents.“ Ex Parte h, Section 15 
Inquiry, 1 U.S.S.B. 121, 123 (1927). 


The Board concluded that Section 15 required filing 


for approval of basic conference agreements, but not of routine 


activities taken pursuant to, and within the approved scope of, 
the basic agreement. The Board said: 


i} 

"In the pature of transportation by water, it 
is manifest that conference agreements within the 
purview of section 15 are those whereby the carriers 
propose to be governed in their conference activities 
as to matters specified in the first ph of 
that section. Agreements arrived at by conference 
carriers providing for fixing or regulating trans- 
portation rates or fares, and the other matters 
specified, /footnote omitted/ and agreements modify- 
ing or cancelling such agreements are wi the 
meaning of section 15. By that section, 
of filing copies or memoranda of all such 
is put upon the carriers, and performance 
is unlawful until they have received board approval. 
Such agreements are to be distinguished from the 
routine of conference activities. 


“As contended by conference representatives in 
this proceeding, a too literal interpretation of the 
word ‘every’ to include routine operations relating 
to current rate changes and other day-to-day trans- 
actions between the carriers under confer 
ments would result in delays and inc 
both carriers and shippers. * * *" Ibid, 

Ever since, the Shipping Board and its sucessors have construed 
and administered Section 15 so as to require approval of organic 
agreements of conferences which establish the framework of col- 
lective activity, but not to require approval of rate changes 

adopted and published pursuant thereto. 


This long-standing construction of the statute has only 


recently been given formal restatement by the Board) in a proposed 


rule published on January 12, 1960. Although the proposed rule, 
as yet wnadopted, deals as well with other aspects of the Board's 
responsibilities and duties under Section 15, it restates with- 
out change what has been the well-settled view of the Board as to 
the instant questions 


"The term 'agreement* does not include routine 
day by day activities under the plan or program 
which is provided for by the express language or 
reasonable intendment of such language of a previous- 
ly approved section 15 agreement; such as (but not 


limited to) the tion of tariffs of rates, fares 
charges, and eine and regulations pertaining thereto, 
and corrections and supplements to. and re-issues 
thereof ted. the es pursuant to an approved 
section eement. ed. Reg. 3. 1 

is supplied. 


Precisely the same principle was reiterated by the 
Petitioner's 
Board in rejecting these/contentions to the contrary in 


Empire State Highway Transport Ass'n v. American Export lines, 
et al., 5 F.M.B. 565, 585 (1959), in which the Petitioners 


challenged the legality of Interveners’ Tariff Nos, 3 and 
on the same ground as presented here. The Board said: 
"We agree with the examiner and find that 

the tariffs are not modifications of the basic 

agreement or new agreements, within the meaning 

of section 15. The issuance of tariffs, includ- 

ing rates, charges, rules, and regulations cover- 

ing the application of the tariffs, were authorized 

and contemplated by the approved basic agreement.* 
The Board's long-established construction and interpretation of 
this aspect of Section 15, consistently followed since 1927, is 
entitled to great weight. United States v. Eaton, 169 U.S. 331, 
343 (1848); Labor Board v. Virginia Power Co., 31) U.S. 169, 479 
(1941). 

It is in any event clear that the term “every agreement" 
is not subject to any other reasonable interpretation. If. 
routine matters such as changes in rates were to be regarded as 
separate agreements under Section 15, every conference action 
respecting the establishment and enforcement of rates would have 


to haye the prior approval of the Board. It would entail 


vastly increased administrative facilities and appropriations. 
No other rate-regulating agency has the obligation to approve 
rates before they become effective; while they may have 
suspension powers, they do not have the duty to review and 
by order affirmatively approve every rate before it may 
take effect. 
The theory advocated by petitioner would prevent 
the most detailed rate change from becoming effective wtil 
long after they were needed. 
Moreover, it would be administratively unworkable. 
During 1960, for example, the monthly average of rate filings 
by conferences. of carriers and by conferences of other persons 
subject to the Act exceeded 1,600. To require the Board to 


give advance Section 15 approval to each of these filings would 


cast upon the agency an intolerable burden, and would cast on 
the industry an wparalleled onus of governmental interference. 
The contention of the Petitioner, if successful, would 
defeat the purposes for which Section 15 was enacted, There would 
be little logic in requiring specific approval of every rate after 
the conference has obtained approval of an agreement authorizing 
its signatories to set rates in concert. Such a practice would 
deprive the approval of the basic agreement of any significance, 
since irrespective of its approval by the Board, every sub- 
sequent rate action in effectuation of the agreement) would 
require separate formal approval. 
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Nevertheless, Petitioners contend that their inter- 
pretation of Section 15 is supported by the decision in 
Isbrandtsen Co. v. United States, 211 F. 2d 51 (C.A.D.C., 195k). 
But that decision, which deals with the inauguration of a dual 
rate system, iz entirely distinguishable from the instant case. 
The Isbrandtsen decision does not support the view that an 
ordinary rate change by a conference mst have prior formal 
approval before it may be carried out. ‘The only similarlity 
between the Isbrantsen case and the case at bar is that in 
eack instance concerted action by persons subject to the Act, 
allegedly taken pursuant to and in furtherance of an agreement 
formally approved by the Board, is at issue. But the concerted 
actions are fundamentally different. In Isbrandtsen, a group 
of carriers established, not an amended rate or tariff, but a 
new system of dual rates involving contracts for exclusive 
patronage by shippers. Under the dual rate system, the carriers 
could treat similarly situated shippers differently, depending 
cnily upon whether the shippers were or were not signatories 
to the conference's exclusive patronage contract. ‘The contract 


shippers would have been allowed to ship via conference vessels 


at rates 9.5 percent less than the rates published in the 
tariff, and if the contract shipper were to ship via a non-conference 


vessel during the period of his contract he would be subjected 
to substantial liquidated damages. What the Isbrandtsen case 
was not concerned with ~- but what is involved here - are con- 
ventional adjustments in the rates applicable to the use of 
particular services and facilities. 

The difference between the Isbrandtsen and the instant 
cases is highlighted by this Court's statement in the Isbrandtsen 
decision: 

"Clearly a scheme of dual rates * x * is 
an agreement * *# *, It can hardly be classi- 
fied as an interstitial sort of adjustment 
since it introduces an entirely new scheme of 
rate combination and discrimination not 
embodied in the basic agreement." 

Isbrandtsen Co. v. United States, 211 F. 2d 51 

av Po 56 (1352). 
But Tariff No. 5, like Tariff Nos. 1 through , does not contain a 
‘new scheme of rate combination and discrimination." On the con- 


trary, the rate changes effected thereby are clearly within the 


framework of actions contemplated by the basic agreement. 


Petitioner also relies on River Plate & Brazil Conferences 


v. Pressed Steel Car Co., Inc., 12h F. Supp. 88 (S.D. N.Y., 195h), 


but that decision also is distinguishable from the case |at bar. 

The River Plate case involved an attempt by a conference of ocean 
lines to recover liquidated damages from a shipper who had alleged- 
ly violated his dual rate contract (requiring him to patronize the 
conference members exclusively) by routing a shipment via a compet- 
ing non-conference vessel. The shipper moved for saomary judgment 


«i Tice 


on the ground that the exclusive patronage contract was unenforceable 
because the Board had never given the conference approval under Sec- 
tion 15 to institute a dual rate system. The affidavits and exhibits 
attached to the motion showed that the conference had in fact never 
received Board approval for the adoption of the system. In granting 
the motion, the Court found, at page 92, "x * * plaintiffs do not dis- 
pute lack of approval by the Board * * *." Upon appeal, the Judgment 
was affirmed, the United States Court of Appeals for the Second Cirevit 
noting that the plaintiffs “came forward with nothing to combat the 
obvious conclusion from the record that the Board never approved any 
agreement by /the jconference/7 to contract for reduced rates for ex- 
clasive patronage ** *." River Plate & Brazil Conferences v. Pressed 
Steel Car Co., Inc., 227 F. 2d 60 (C.A. 2, 1955), The case was on all 
fours with the Isbrandtsen case, supra; both involved the institution 
of an "entirely new scheme of rate combination and discrimination not 
embodied in the basic agreement*; and for this reason, fundamentally 
different from the, instant case, which involves only a conventional 
change in rates. 

Nor is the decision of the Supreme Court in Isbrandtsen- 
Moller Co. v. United States, 300 U.S. 139 (1937), applicable. That 
decision plainly does not present an "analysis of section 15,* as 
asserted by Petitioner. The real matter in iseve in the Isbrandtsen- 
Moller case was the agency's authority under Section 21 of the Act, 
46 U.S.C. 820, to require the filing with the agency by a non- 
conference line, of a summary of its books and records for a 10-wek 
period showing, inter alia, its rates and charges. ‘The entire case 
was concerned with the Board's powers under Section 21, not with 

a |e 


Section 15. In the course of summarizing the complainant's assertion, 
the Court did refer, as Petitioner points out, to the fact that "the 
bill itself discloses the conference carriers have filed schedules of 
their rates and the Act requires that if any contract for a change of 
those rates is made, the new rates may be charged only after the Board 
has approved the agreement", citing at this point Section 15. 300 U.S. 
139, at page 146. But this passing reference to a contention by a 
litigant on a matter not directly in issue, cannot be read as even a 
considered obiter dictum in support of Petitioner's position. Nor 
does the citation of Isbrandtsen-Moller in this Court's opinion in 
isbrandtsen v. United States, 211 F. 2d 51, at 57, indicate any ace 
ceptance of this position by this Court. On the contr > 88 we have 
seen, the basic thrust of the decision there was that while 
"interstitial" “adjustment/"s/" within the bounds of an| approved agree- 
ment did not require a prior approval, the dual rate system in issue 
involved an "entirely new scheme of rate contention and) discrimina- 
tion". Isbrandtsen-Moller was merely cited for the general proposi- 
tion that the Shipping Act "makes orders with respect to agreements 
unlawful until approved," as part of a discussion rejecting an analogy 
to rate orders of the Interstate Commerce Commission which, regardless 
of their nature or deviation from previous norms, are valid upon 
fjling. 


Finally, Pennsylvania Motor Trackers Assn. v.|/Port of 
Philadelphia Marine Terminal Asan., 183 F. Supp. 910 (D.C. E.D., 


Pa., 1960), also relied on by the Petitioner, is likewise dis- 

tinguishable. There, a conference of terminal operators issued 

a tariff which contained for the first time in the history of the 
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Port a provision that all truck loading and unloading would be per- 
formad solely by the terminal operators. Historically, the truckers 
had performed these services. While the terminal operators were 
menbers of a Board-approved conference agreement, that agreement 
provided only for the fixing of rates for terminal services, and 
made no provision| for a system of exclusive truckloading and unload- 
ing by the terminal operators. The truckers filed a complaint with 
the Board contending that the truck loading rule, being in effect a 
modification or expansion of the basic terminal conference agreement, 
required Section 15 approval before it could become effective. Con- 
currently, the truckers petitioned the Court for injunctive relief 
pending determination on the merits of the complaint filed before 
the Board. In issuing the injunction, the Court maintained the 


status quo between the parties. The Court found that the rule was 


not authorized by the basic agreement, and that it was not a mere 
routine matter. This decision is consistent with the Isbrandtsen 
decision at 211 F. 2d 51, which held that the rule was not a 
“mere interstitial sort of adjustment." The terminal practice 
under consideration in the Pennsylvania case would have changed 
the relationships between the parties to the agreement with 
respect to truck loading. The tariff rule did, in fact, express 
an agreement between the parties to the compact that they would 
extend their concerted conference activity to a new area - 
mandatory, exclusive truckloading and wloading. 


But the instant case involves no such situation. As 
noted, Tariff No. 5 introduces only rate adjustments. | It is 
true that Tariff No. 5 also provides for exclusive truekloading 
by the terminal operators, but this provision is a carryover 
from the preceding tariff, And unlike the defendants in the 


Pennsylvania case, the Interveners have filed, and been given 


approval of, an amendment to their conference agreement (F.M.B. 
Agreement No. 8005-1), which expressly authorizes the conference 
to adopt in its tariffs "rules, regulations, and practices pro- 
hibiting the loading and/or unloading of trucks at the piers or 
other waterfront terminals in said Port by anyone other! than 
the operators of said piers or waterfront terminals" (J,A. 70) . 
This amendment to the conference agreement was approved |after 
hearing, in which the instant Petitioner participated, 
The difference between the Pennsylvania case and the 
instant case thus stems from the fact that in Empire State High- 
way Transp. Assn. v. American Export Lines, 5 F.M.B. 565 (1959), 
the ‘Board approved F.M.B. Agreement No. 8005-1, the Interveners! 
exclusionary truck loading and unloading role similar to the one 
in the Pennsylvania case, And, as noted, the Board found that 
the exclusive truckloading rule was a modification of an agree- 
ment subject to Section 15, but that such modification merited 
approval under the standards of Section 15. Petitioners filed 


in this Court a suit for review of that Board decision, but 
2 


withdrew the suit prior to decision by the Court. 
It wast be emphasized that there is nothing in Tariff 


No. 5 which even approaches a substantive change in the compact 
under which the parties "propose to be governed in their conference 
activities as to matters specified in the first paragraph of 


{section 157* Ex. Parte h, Section 15 Inquiry, 1 U.S.S.B. 121 (1927). 


Tariff No. 5 is a conventional tariff reflecting routine adjustments 
in rates for services, and is not materially different from Tariff 


No. kh. 


on to t c precents sed, a, the 
Petitioner also relies on some earlier Board decisions. These, 
like the cited Court decisions, give no support to the Petitioner's 
cause. In American Union Tr ort v. River Flate & Brazil Confs., 
5 F.M.B. 21 ; Board considere action of respond- 
ent carriers agreeing to withhold brokerage commissions from a 
certain freight forwarder in respect to particular shipments. 
While the organic agreement there permitted the conference to 
"consider and pass * # * upon any matter involving * * * 
brokerage," the Board found that the rule under consideration 
constituted "a new course of conduct for its membera in relation 
to the payment of brokerage" and as such a change was not reasonably 
within the contemplation of the original agreement (5 F.M.B. 216 
at p. 221). Here, there is no "new course of conduct" in the 


sense presented in the American Union Tr ort case. And in 
steel Sammy Co, 7 Tage Cematian Spee Co, 57-03. 
oard an on of the 


> 
Conference's exclusive patronage contract to include f.0.b. 
and f.a.s8. shipments constituted a new scheme which required 
approval under Section 15 prior to effectuation. The inter- 
pretation was likened by the Board to the institution of a 
prince Wace of the dual rate system itself (5 F.M.B. 7h, 
at p. ° 


The three minor rule changes also relate to rates: 

(a) Under the provision "Application of Rates," Tariff 
No. 5 introduces charges applicable to 10,000-pound minimm com- 
modity rates. The rule change in Tariff 5 explains what rate is 
applicable to shipments of less than the 10,000-pound minim, 
where such minimums are applicable. 

(>) The rule with respect to "overtime charges" has 
been modified so as to provide that trucks in line at 3:00 p.m. 
will not be worked thereafter at straight time rates unless they 
are ready to be loaded or unloaded. 

(c) The only remaining change in the rules in Tariff 
No. 5 concerns charges for the handling of cargo stacked on 
skids, as explained on p. 3, supra. 

It is readily apparent that these three rules or regula- 
tions do not expand or contract the areas of concerted jaction in 
which the parties may legitimately engage under the terms of the 
approved agreement. They are the type of rules which have 
tracitionally been regarded as routine tariff matters. 


adjustments 
The view that routine rate / are not to be treated as 


independent Section 15 agreements requiring Board approval does 


not militate against the public interest. On the contrary, the 
public interest would suffer, for the members of terminal or 
carrier conferences would have their ratemaking initiative 
stultified by the need of securing advance Board approval, usually 
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entailing lengthy formal proceedings if protests against such 
approval are filed. No other rate-regulating agency - even 
these with far more pervasive powers than the Board ~ has the 


power or responsibility to weigh and approve in advance of 


their effective dates rate adjustments by regulated persons. 


This is not to say that Section 15 approval immnizes all subse- 
quent conference action from review. The Board has the continu- 
ing power to review agreements, and to determine whether they 
merit continuing approval. An agreement, once approved, may be 
Gisapproved if found to result in detriment to commerce, among 
other things. This continuing protection to the public interest, 
however, does not require advance approval of every rate adjustment. 
The Petitioner's contention to this effect is not supported by the 
fragment of legislative history cited in Petitioner's brief (Br. 
pp. 10-11). The passage relied on by Petitioner merely indicates 
that where arbitrary or detrimental rate increases are effected by 
a@ conference, the Board should have the power to protect shippers. 
This the Board can do) by disapproving the conference agreement, 
and thus taking away from the membersthe power to act in concert. 
The passage quoted by ‘the Petitioner from the legislative history 
plainly does not indicate that the Board would be required to give 
advance approval to every rate adjustment by a conference. 

It is recognized that the distinction between a tariff change 
and a modification of the basic agreement may sometimes be a matter of 


degree. Althorgh a merely routine rate adjustment is not a modifica- 
tion of the conference agreement, cases may arise and have arisen, 
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where a conference tariff action is such as to constitute a departure 


from the reasonable contemplation of the basic agreement. The Board 
has, for example, so regarded the exclusive truckloading provision of 
the Interveners, which was required to be embodied in an eanendment to 
the basic agreement and filed for Board approval. As sp 
amendment (F.M.B. Agreement No. 8005-1) was set down for hearing, and 
after full proceedings, was ordered approved by the Board. The rate 
adjustments and minor rule amendments enbodied in Tariff No. 5, however, 
are clearly of a routine nature. 
CONCLUSION 

It is the contention of the Tetitioner that yate adiust- 
ments, made pursuant to an organic conference agreement expressly rro- 
viding for the concerted adoption o° rates Dy the mevbers, are then- 
selves separate Section 15 agreenents independently reauliring acvence 
Board approval under Section 15 of the Shipping Act. 

This contention would overturn the practice flollowed for 
Cecades by the Board and by the regulated industry. It lwowld resyit 
in an intolerable administrative burden. It would rob the approval of 
basic conference agreements of all sienificance. I+ is Supported by 
no legal authority nor is i+ warranted by logic. Finally, it renders 
no service to the public interes+, 

For these reasons, the petition should be denied, 

Respectfully sudmitted, 


Robert A. Bicks James L. Pimper 
Assistant Attorney General General Counsel 


Richard A. Solomon Robert E, Mitchell 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the fore- 
going document upon Herbert Burstein, Eeq., 160 Broadway, New York, 
New York, and John A. Kendrick, Esq., Investment Building, Washington, 
D. C., counsel for Petitioners and Mark P. Schlefer, Esq., 529 Tower 


Building, Washington, D. C., counsel for Interveners, New York 
Terminal Association, by mailing via first-class mail, postage 
prepaid, a copy to each such party. 

Dated at Washington, D. C., this 19th day of January 
1961. 
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IN THE 


United States Court of Appeals 


For tHe Disteicr or Cotumsia Ciecourr 
No. 15,840 


Emre Srate Hicnwar Transporration Assocuation, Inc., 
Petitioner, 
v. 


Unrrep States or AMERICA and Feperat Marrrme Boarp, 
Respondents. 


On Petition for Review of an Order of the Federal 
Maritime Board 


INTERVENORS' BRIEF’ 


COUNTERSTATEMENT OF THE CASE 


The Federal Maritime Board, on intervenors’ motion, 
dismissed petitioner’s complaint for failure to state a claim 


1 Thig ‘brief is filed on behalf of intervenors American. Export Lines, Inc., 
American Stevedores, Inc,, Anchor Terminal Service Co. Inc., Atlantic Stevedor- 
ing Co, Inc., Bay Ridge Operating Co. Inc., Bull-Insular Line, Inc., John T. 
Clark and Son, Compania Sud-Americana De Vapores (Chilean Line), The 
Cunard Steamship Company Limited, Grace ‘Line Inc., International Terminal 
Operating Co. Inc,’ Maher Stevedoring Co, Inc., Marra Bros. Inc., 
Maude/James, Inc., John W. McGrath Corporation, Nederlandsch-Ameri- 
kaansche Stoomvaart Maatschappy ‘‘Holland-Amerika Lyn’’ (Holland- 
America Line), Norwegian American Line Agency, Inc., Packet Shipping 
Corporation, Pioneer Terminal Corporation, Pittston Stevedoring Corp., Row- 
land and Liesegang; Inc., Seaboard Contracting Company, Inc., Sealand Dock 
& Terminal Corp., Jules 8. Sottnek Company, Inc., Sottnek Terminal Corp., 
Standard Terminal Stevedoring Inc., Transoceanic Terminal Corporation, The 
United Port Service Company, Universal Terminal & Stevedoring Corp., and 
West Coast Line, Inc. 


2 


upon which relief could be granted; petitioner seeks re- 
view here. The facts are as follows: 


Intervenors operate waterfront terminal facilities in the 
port of New York area (JA 2-11) and are parties to FMB 
Agreement No. 8005 which provides for the collective es- 
tablishment of rates, charges, classifications, rules, regu- 
lations, and practices for loading and unloading trucks at 
intervenors’ piers (JA 59).?, Agreement No. 8005 has at 
all times been approved by the Federal Maritime Board 
under section 15 of the Shipping Act, 1916 (39 Srat. 733, 
as amended, 46 U.S.C. § 814) (JA 11). 


Agreement No. 8005 provides in pertinent part: 


‘*1. That they shall establish, publish and maintain 
tariffs containing just and reasonable rates, charges, 
classifications, rules, regulations and practices with 
respect to such services—the first such tariff to be 
established by the unanimous agreement of the parties 
hereto. The approval of not less than two-thirds of 
the parties represented at a meeting shall be required 
for any change, in addition to or deletion from said 
tariffs, issued as supplements thereto or as re-issues 
thereof.’’ 


Pursuant to this Agreement, intervenors from time to 
time issued Tariffs Nos. 1, 2, 3 and 4, all of which set 
forth rates, charges, rules, regulations, and practices for 
truck loading and unloading at intervenors’ piers (JA 12). 
On January 15, 1960, again pursuant to the Agreement, 
they issued and filed with the Board their Tariff No. 5, 
effective February 15, 1960, establishing a general rate 
increase averaging about 15.7 per cent (JA 23, 50). The 
tariff stated that it was issued pursuant to Agreement No. 
8005. Although petitioner alleges (brief, p. 5) that Tariff 
No. 5 contains rules and regulations different from those 


2 This case does not involve dual rates; all the rates are uniform. 
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in Tariff No. 4, that is not the fact; its only effect was 
to increase rates and charges.’ 


Petitioner then filed its complaint with the Board, naming 
intervenors as respondents, and alleging (1) that ‘‘Tariff 
No. 5 constitutes an agreement or modification of the 
Agreement [No. 8005] within the meaning of Section 15 
of the Shipping Act, 1916, as amended, and may not be- 
come effective without the prior approval of the Board’’; 
and (2) that Tariff No. 5 was unlawful in that the rates, 
charges, and practices therein were excessive, discrimi- 
natory, detrimental to the commerce of the United States, 
and unjust and unreasonable (JA 1-15). The complaint 
prayed for an order suspending the tariff pending de- 
termination of its lawfulness and for an investigation 
(JA 14). 


On March 4, 1960, before a responsive pleading had 
been filed, petitioner amended its complaint by deleting 
all allegations of unlawfulness of the rates, charges, and 


practices, including the allegations that the rates, charges, 
and practices were excessive, discriminatory, detrimental 
to commerce and unjust and unreasonable (JA 17-19). 


8 Tho only ways in which Tariff No. 5 dealt with rules and regulations were 
to make express two interpretations of Tariff No. 4 and to add a section on 
abbreviations and symbols, rendering the tariff more readable, 

First, Tariff No. 5 added a paragraph explaining the applicability of mini- 
mum weights. This provision is merely a statement of an interpretation which 
had been in effect in Tariff 4. It is a general rule of tariff interpretation and 
would be applicable even if it were not specifically stated in Tariff No. 5. 

Second, Tariff No. 5 added a paragraph describing the ‘‘Prerequisite for 
Skidded Rates’’, This provision also is a statement of an interpretation which 
had been in effect in Tariff No. 4. The rates applicable to skidded, pre- 
unitized, or palletized cargo were in both Tariffs Nos. 4 and 5, These rates 
are predicated upon the fact that cargo can be handled more cheaply if packed 
in such manner, It is a necessary corollary to this that the cargo must be 
arranged on the truck so that mechanical equipment can move directly to the 
cargo and thus get the benefit of the efficiencies of the special packing; other- 
wise the rates would not be justified. 

Finally, Tariff No. 5 added the item ‘‘ Abbreviations and Symbols’’. These 
have no substantive effect whatever, and were merely added to make the tariff 
easier to understand, 
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As amended, the complaint alleged merely that Tariff 
No. 5 was a new agreement or modification of agreement 
nnapproved under section 15 (id.). On that ground it 
prayed that the operation of the tariff be suspended and 
that respondents be required to submit the tariff for 
approval as a section 15 agreement (JA 19). The amended 
complaint contained no suggestion that the Board should 
not approve the tariff, and the amendment deleted all 
allegations of grounds upon which a disapproval could have 
been based. 


As amended, the complaint presented a single issue— 
whether a new schedule of rates and charges filed under 
an approved agreement is a new agreement or modification 
of agreement, requiring approval under section 15 before 
becoming effective. Intervenors moved to dismiss the 
amended complaint, alleging (1) that petitioners were col- 
laterally estopped by a prior Board decision to raise this 
issue and (2) that, in any event, such tariffs do not consti- 


tute new agreements or modifications. Upon briefs by both 
parties, the Board granted the motion to dismiss. 


The collateral estoppel defense (discussed infra, p. 33) 
rested upon Empire State Highway Transportation Asso- 
ciation v. American Export Lines, 5 F.M.B. 565 (1959). 
In that case the present petitioner instituted a complaint 
proceeding against the present intervenors* in which peti- 
tioner alleged that Tariffs Nos. 3 and 4 were unlawful and 
constituted unapproved section 15 agreements. Through- 
out the prior case, petitioner asserted, as it asserts here, 
that changes in tariff rates and regulations constitute new 
agreements or modifications of the basic agreement, re- 
quiring prior section 15 approval. It prayed for sus- 
pension of Tariffs Nos. 3 and 4 pending determination by 


4 Two of the intervenors were not parties to the prior proceeding because 
not then members of the Conference (JA 26); all the parties respondent in 
Doth cases were made parties only in their capacity as members of the Con- 
ference. Under section 1 of the Shipping Act, 1916, the Conference is a 
‘ ‘person’’. 
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the Board whether these tariffs should be approved. The 
Board held that Tariffs Nos. 3 and 4 did not constitute 
unapproved section 15 agreements (5 F.M.B. at 584-586). 
Petitioner failed to prosecute an appeal from the Board’s 
final order. 


STATUTE INVOLVED 


Section 15 of the Shipping Act, 1916, is set forth at 
pages 3-4 of petitioner’s brief. 


STATEMENT OF POINTS 


1. The question sought to be raised by petitioner is 
whether tariffs of uniform rates authorized by and issued 
pursuant to an approved basic Agreement are new agree- 
ments or modifications of the basic Agreement requiring 
separate approval under section 15 of the Shipping Act, 
1916. 


This involves two subsidiary questions: 


2. Whether petitioner may raise question 1 when it has 
failed to allege any fact constituting a basis for disapproval 
of the tariff. 


3. Whether petitioner is collaterally estopped to raise 
question 1 by the Board’s unappealed prior decision in 
a case between the same parties involving the same ques- 
tion with respect to an earlier tariff. 


In the following argument these questions are discussed 
in the order 2, 1, 3. “oO * 


SUMMARY OF ARGUMENT 
I. 


The amended complaint failed to allege any fact con- 
stituting a basis for disapproval of the tariff. Assuming 
arguendo that the tariff were a section 15 agreement, the 
Board would have been required to approve it; therefore 
the Board properly dismissed the complaint. Moreover, 
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since the administrative record contains no showing of 
harm to petitioner, there is no justiciable controversy. 
Petitioner seeks to raise an abstract question which the 
court has no power to decide. 


I. 


A. On the merits, tariffs issued pursuant to an approved 
basic Agreement do not require separate additional ap- 
proval. The Board has power to disapprove the basic 
Agreement later if a tariff conflicts with section 15. Peti- 
tioner’s argument would require prior approval of all 
rates and indefinite suspension pending section 15 hear- 
ings. This is unprecedented; under all rate regulatory 
statutes, rates go into effect without approval. In unusual 
cases suspension is permitted but narrowly restricted pro- 
cedurally and in duration. Just before the Shipping Act, 
Congress refused to amend the Interstate Commerce Act 
to require prior approval of rates. 


Section 15 is not a rate regulatory statute. Congress 
originally intended to include a distinct rate regulatory 
provision. Even that provision did not permit suspension 
or require prior approval of rates. Congress deleted the 
rate regulatory provision with respect to the foreign trades 
because it did not want even the limited regulation origi- 
nally planned. Section 15, which was in the bill from the 
beginning, was not a sub silentio vehicle for the deleted 
rate regulatory powers. 


Petitioner’s argument would obliterate the distinction 
made and carefully preserved by Congress between the 
domestic and foreign trades by requiring a sweeping form 
of regulation beyond even that expressly provided for in 
the more completely regulated domestic trades. 


B. The unbroken administrative practice of 45 years has 
held tariffs under approved basic Agreements not to be 
agreements and not to require filing or approval. In a 
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1927 case, the Board so ruled and issued regulations so 
providing. These have since been amended and amplified. 
In 1935, for the first time, the Board required some tariffs 
to be filed, but only after becoming effective and for 
information only, not for approval. In 1959, between the 
present parties, the Board again held that tariffs are not 
agreements. The administrative practice was reported in 
the Board’s official reports and published regulations and 
has been reported to Congress in annual reports and 
testimony. Congress has reenacted the pertinent provi- 
sions of the statute at least four times with knowledge of 
the practice. The unbroken course of practice and reenact- 
ment gives the Board’s interpretation enormous weight. 


C. When it approves the basic Agreement, the Board 
has before it all information necessary to perform its 
statutory function of weighing the disadvantages of an 
antitrust exemption under section 15 against the Shipping 
Act objectives of the conference system. Specific tariffs 
add nothing to the Board’s ability to perform this func- 
tion. Accordingly, the policy of the Act is fully effect- 
uated by requiring the basic Agreement to be approved. 
Approval of the tariffs is unnecessary and would render 
the approval of the basic Agreement superfluous. 


D. The cases and legislative history cited by petitioner 
are not inconsistent with the Board’s decision and indeed 
support it. The cases involved dual rate systems or other 
tariff provisions not authorized by the basic agreements. 
They are therefore not in conflict with the present case, 
where the basic agreement requires the filing of the 
tariffs in question. The cases imply that ‘‘interstitial’’ 
arrangements contemplated by the basic approved agree- 
ment are not section 15 agreements, and the tariff in this 
case is interstitial. 


The legislative history cited by petitioner does not refer 
to section 15; even if it did, it could not be read as making 
tariffs ‘‘agreements’’. Petitioner’s argument that failure 
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to treat tariffs as agreements might result in unregulated 
unlawful conference action is incorrect, because the Board 
retains explicit power to disapprove the basie Agreement 
at any time. 


I. 


Petitioner is collaterally estopped to raise the question 
presented by the Board’s decision in Empire State High- 
way Transportation Association v. American Export Lines, 
5 F.M.B. 565 (1959), which decided the same issue between 
the same parties in a final order never challenged on 
appeal. 


ARGUMENT 


L THE BOARD’S ORDER SHOULD BE AFFIRMED BECAUSE THE 
COMPLAINT FAILED TO ALLEGE THAT THE TARIFF 
SHOULD BE DISAPPROVED AND FAILED TO GIVE RISE TO 
A JUSTICIABLE CONTROVERSY 


Petitioner deliberately and carefully amended its com- 


plaint to delete every allegation that the rates or tariff 
rules were discriminatory, excessive, unreasonable, or 
otherwise unjustified. In short the amended complaint 
failed to allege any fact constituting a basis for disap- 
proval of the tariff.° Petitioner’s complaint to the Board 
amounted to an assertion that the tariff was a section 15 
agreement, but that the Board should approve it. Accord- 


5 This assumes arguendo the validity of petitioner’s contention that a tariff 
filed pursuant to an approved Conference Agreement is a new section 15 agree- 
ment requiring approval. Of course, if, as intervenors contend, it is not a new 
section 15 agreement the petition must be dismissed. 


6 Section 15 is mandatory that filed agreements ‘‘shall’’ be approved absent 
findings warranting their disapproval. Its material provisions are: ‘‘the 
board may by order dicapprove, cancel, or modify any agreement .. . that it 
finds to be [1] unjustly discriminatory or [2] unfair as between carriers, 
shippers, exporters, importers, or ports, or between exporters from the United 
States and their foreign competitors or [3] to operate to the detriment of. the 
commerce of the United States, or [4] to be in violation of this Act, and 
shall approve all other agreements, modifications, or cancellations.’’ [Numerals 
and‘emphasis supplied]. 
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ingly the Board properly dismissed the complaint for fail- 
ure to state a cause of action. To state a cause petitioner 
would have had to allege not only that the tariff required 
and had not received Board approval, but also facts 
supporting a claim that it should not be approved. The 
failure to state a claim upon which relief could be granted 
was a proper ground for the Board’s order and requires 
affrmance by the Court. 


Even if, however, the complaint were deemed to allege 
a violation of the Act, there is no justiciable controversy 
before this court because petitioner is not harmed by the 
order. Its avowed object (JA 41) in instituting the pro- 
ceeding was to obtain an advisory opinion on an abstract 
question of law.’ This court has no power to decide 
abstract questions. California v. San Pablo & Tulare 
R. R., 149 U.S. 308 (1893) ; Muskrat v. United States, 219 
U.S. 346 (1911) ; Willing v. Chicago Auditorium Ass’n, 277 
U.S. 274 (1928) ; Alabama Power Co. v. Ickes, 302 U.S. 464 
(1938) ; Tennessee Elec. Power Co. v. TVA, 306 U.S. 118 


(1939) ; Téaleston v. Ullman, 318 U.S. 44 (1948); cf. Cover 
v. Schwartz, 183 F. 2d 541, 543-547 (2d Cir.), cert. denied, 
319 U.S. 743 (1943). 


Although if petitioner’s contention were correct, the 
tariff would have been unlawful during the period since 
its filing, nevertheless that is no basis for jurisdiction. 
Since petitioner shows no ground for disapproval of the 
tariff and section 15 therefore requires approval, the tariff 
must be treated as if it had been approved ab initio. The 
court on review of the Board’s order sits as a court of 
equity (Ford Motor Co. v. NLRB, 305 U.S. 364, 373 (1939) ; 


7 Apparently petitioner is secking a precedent for future cases which have 
not arisen and may not arise, so that, if petitioner is successful and is con- 
fronted with a future rate increase, it can rely on this court’s ruling as a 
basis for indefinitely postponing it, pending litigation as to its lawfulness. 
The mere possibility of obtaining a precedent is not a basis for jurisdiction. 
California v. San Pablo § Tulare RB. B., 149 U.S. 308 (1893). 
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United States v. Morgan, 307 U.S. 183, 191 (1939)) and 
must regard that done which ought to have been done 


I TARIFFS ISSUED PURSUANT TO AN APPROVED BASIC 
AGREEMENT DO NOT REQUIRE ADDITIONAL FEDERAL 
MARITIME BOARD APPROVAL 


Petitioner contends that section 15 requires separate 
additional approval of tariffs published pursuant to an 
approved conference agreement, before the tariffs take 
effect. Intervenors contend, and the Board held, that once 
the basic Agreement was approved, no further approval 
was required for tariffs and tariff changes filed pursuant 
to it—the Board having express power to disapprove the 
basic Agreement later ‘“‘whether or not previously approved 
by it” if the tariffs are found to be in conflict with 
section 15.° The argument offered by petitioner (brief, 
pp. 5-6, 8) in support of its position is that since Agree- 
ment No. 8005 did not establish rates ( although it required 
their collective establishment), Tariff No. 5, actually es- 
tablishing rates, was a new agreement or a modification 
of the basic Agreement. 


This argument means that no new tariff can become 
effective until the Board has approved it, although the 
approval might involve an indefinite delay for obligatory 
hearings and possible judicial review. Petitioner would 
thus construe section 15 as a rate regulatory statute of 
extreme and unprecedented scope, fly in the face of clear 
legislative intent, upset 45 years of unbroken adminis- 
trative practice approved by Congress, and subject the 
Board to an intolerable administrative burden. On the 
other hand, it would accomplish nothing in furtherance of 


8 In its petition for review in this court, for the first time, petitioner alleges 
that it is harmed by excessive costs imposed by the tariff, possible diversion 
of business, and loss of customers and members, But these allegations have no 
support in the factual record, which consists solely of the complaint. 


9 This is the sole issue. It arises in a context of single rates; no dual rates 
are involved. 
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the statutory policy that is not equally well accomplished 
by the Board’s construction, which avoids these objections. 
We turn to these considerations in order. 


A. The legislative purpose 


As stated, petitioner would require advance filing of all 
new conference tariffs before they become effective and 
would indefinitely suspend their effectiveness pending 
Board approval. The Board cannot and does not approve 
protested section 15 agreements until after a full eviden- 
tiary hearing, which would suspend proposed conference 
rates for many months. The previous case between the 
same parties involved about two and one-half years of 


10 Maritime’s Assistant General Counsel for Regulation has so ruled in an 
extensive legal opinion, See ‘‘MoNoroty PropLeMs IN REGULATED InDUs- 
cries’? HEARINGS BrrorE THE ANTITRUST SUBCOMMITTEE OF THE HOUSE 
CoMMITTEE ON THE JupiciaRy, 86TH CoNG., 1sT Sess. 53 (1959) (‘‘the Celler 
Committee Hearings’’). 

The administrative practice has conformed to this legal requirement, Chair- 
man Morse advised the Celler Committee on October 13, 1959, that upon receipt 
of any legitimate protest to a section 15 agreement the Board would ‘tine 
variably hold hearings’’. Celler HEARINGS, supra, at 67, The Maritime Com- 
mission’s Report to Congress for the period ended October 25, 1940, stated, 
under the eaption, ‘‘ Agreements Filed Under Section 15, Shipping Act, 1916’’ 
(p. 22): 


<<, ,. The approval of these agreements may be protested, and approved 
agreements are also subject to protest. In cither event, a formal hearing 
is granted at which all interested parties are given an opportunity to 
be heard ...’’ 


The similar report for the period ended October 25, 1941, contains a like 
statement under the same caption (p. 32). 

Similar representations were made to the Attorney General’s Committee on 
Administrative Procedure, whose work was a principal foundation of the Ad- 
ministrative Procedure Act. Thus, the Monograph covering the United States 
Maritime Commission (S. Doc. 186, 76th ConG. 5-6) reports: 


“<Tariff and agreement cases , . . Even where a protest has been voiced, 
however, the effort is made to reach informally a solution satisfactory 
to all, rather than to decide independently and authoritatively what the 
proper solution might be. But if the protestant remains adamant in his 
opposition, the Division without more ado schedules a formal hearing for 
the purposes of inquiring into the matter ...’’ 
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litigation and under petitioner’s interpretation all rate ad- 
justments would have been automatically suspended during 
this period. In a pending general rate proceeding involving 
the Puerto Rican trade the conference rates were origi- 
nally published in December 1956 and the case has not yet 
been finally determined. The requirements of a full evi- 
dentiary hearing, like section 15 itself, would apply indis- 
criminately to carriers in the foreign trades, domestic 
carriers, and ‘‘other persons subject to this act”’ (inelud- 
ing terminal operators). 


No such intent can be attributed to Congress. Even in 
the most comprehensive rate regulatory statutes Congress 
has never required approval of tariffs before they go into 
effect, and where it permits suspension of carrier-initiated 
rates, it always limits the circumstances and the duration 
of the suspension. Moreover, it did not intend section 15 
to go so far as the ordinary rate regulatory statute. 
Nor did it intend to obliterate regulatory distinctions be- 
tween foreign carriers, domestic carriers, and other per- 
sons. 


1. Petitioner’s construction would convert section 15 to a rate 
regulatory statute of unprecedented scope 

The prior approval and indefinite suspension require- 
ments that petitioner reads into section 15 would make it 
broader than any federal rate regulatory statute. A fun- 
damental tenet of all federal rate regulatory statutes is 
that rates may become effective without prior approval 
except in unusual cases. Such statutes permit suspension 
of effectiveness only upon a showing of probable unlaw- 
fulness and a written agency statement of reasons. And 
they restrict such suspension to specified periods of time, 
the longest being seven months, after which the rates go 
into effect, whether or not approved, until disapproval.” 


11 All Federal rate regulatory statutes, of which the Interstate Commerce 
Act is the prototype, have in common certain characteristics which distinguish 
them from section 15. All require that rates be ‘‘just and reasonable’’; 
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When the Shipping Act was passed the only existing 
rate regulatory statute was the Interstate Commerce Act. 
For the first twenty-three years of its existence even that 
Act did not permit suspension of rates. Congress con- 
ferred suspension powers for the first time in the Mann- 
Elkins Act of 1910 (36 Srar. 551, 49 U.S.C. § 15(7)), just 
two years before it initiated the Alexander investigation 
that led to the Shipping Act. The suspension power was 
a substitute for a proposal to require ICC approval of all 
rates before they became effective; prior approval was 
rejected as too radical. 1 SHarrman, Tue InrerstaTe Com- 
MERCE Commission, 59 n. 61 (1936) ; see S. 6737, 61st Cone., 
2d Sess. This alone makes it hard to believe that Congress 
intended section 15 to require prior approval and to per- 
mit indefinite suspension of rates. And there is more 
direct evidence. 


forbid, upon pain of criminal penalties and liability for reparations, deviation 
from filed rates; require prior notice for changes in filed rates; permit sus- 
pension of rate changes, but only for a specified period of time, after which 
the rates go into effect whether or not approved, and only upon a finding, for 
stated reasons, of probable violation, Section 15 contains none of these pro- 
visions. See, ¢.g., sections 6(1), 6(7), 15(1), and 15(7) of the Interstate 
Commerce Act, Part I (24 Srar. 380, 384 44 Srar. 1447, as amended, 49 
U.S.C. $§ 6(1), 6(7), 15(1), 15(7)) ; sections 216(e) and (g) and 217(b) and 
(d) of the Interstate Commerce Act, Part II (49 Srar. 558, 560, 49 U.S.C. 
$§ 316(e), (g), 317(b), (d)) 5; sections 306(a) and (c¢) and 307(b) and (g) of 
the Interstate Commerce Act, Part III (54 Srar. 935, 937 49 U.S.C, §§ 906(a), 
(c), 907(b), (g)); sections 405(2) and (c) and 406(b) and (e) of the In- 
terstate Commerce Act, Part IV (56 Strat. 287, 288, 49 U.S.C. §§ 1005(a), (c), 
1006(b), (e)); sections 403 and 1002(d) and (g) of the Federal Aviation 
Act of 1958 (72 Strat. 758, 788, 49 U.S.C. §§ 1373, 1482(d), (g)); sections 
4 and 5 of the Natural Gas Act (52 Srar. 882, 15 U.S.C. $$ 717¢, 717d; 
sections 205 and 206 of the Federal Power Act (49 Srar. 851, 16 U.S.C. 
§§ 824d, 824e); sections 203 and 204 of the Federal Communications Act 
(48 Star. 1070, 47 U.S.C. §§ 203, 204) ; section 306 of the Packers and Stock- 
yards Act (42 Srar. 164, 7 U.8.C. $207); and sections 2, 3, and 4 of the 
Intercoastal Shipping Act, 1933 (47 Srar. 1425, 52 Srar. 964, 46 U.S.C. §§ 844, 
845, 845a). 
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2. Congress intended not to require filing or approval of rates under 
section 15 


Thoroughly conscious of the nature of rate regulation 
under the Interstate Commerce Act, Congress deliberately 
imposed less stringent regulation under the Shipping Act. 
It decided to require no advance filing of rates, to permit 
no suspension, and to allow no regulation of the level of 
rates in the foreign trade. These decisions, and the con- 
sequent distinctions between the Shipping Act and the 
Interstate Commerce Act, were brought forcibly to its 
attention by one of the draftsmen of the Shipping Act, 
Dr. Emory R. Johnson, Professor of Transportation at the 
University of Pennsylvania, who in making the principal 
explanation of the bill testified (“‘RecuLaTory FEATURES OF 
THE Surpprrne Brwv’’, Hearrxes Berors THE Hovse Commit- 
TEE oN MercHanr Marive anp Fisnertes on H.R. 14337, 
64th Cone., Ist Sess. 12 (1916)) : 


“The law, however, does not provide that the board 
shall require carriers by water in foreign commerce 
to file their rates or tariffs. Experience will show 
whether it is practicable and desirable to require 
ocean carriers in the foreign trade to file their rates 
and to charge only such rates as have been filed with 
the Government. This difference between the pending 
measure and the present interstate commerce law is 
of present importance. This bill, if enacted into law, 
will provide a very different kind of regulation, by the 
shipping board, over the rates of ocean carriers, than 
the Interstate Commerce Commission exercises over 
carriers by rail. In the case of carriers by rail, their 
rates must be published and filed with the commission ; 
only the published rate may be charged; no change 
in the rate, up or down, may be made except upon 
30 days’ notice to the Government, and any important 
increase in rates may be suspend [sic] by the Inter- 
state Commerce Commission; thus giving the commis- 
sion practical control over the rates of the railroads. 
There is no such proposition contained in the proposed 
measure.”’ 


15 


Moreover, the House Committee first conceived and then 
abandoned a plan to regulate the level of shipping rates 
in the foreign trade. Its first recommendation was to 
subject the shipping industry to regulation by the Inter- 
state Commerce Commission (see H. Doc. No. 805, 63d 
Conc., 2d Sess. 420 (1914) (the Alexander Report) )."? 
Later, it planned to confer upon a new agency—the Ship- 
ping Board—power to prescribe maximum rates. This 
proposal was embodied in H.R. 14337, 64th Congress, in 
which the regulatory provisions of the Shipping Act origi- 
nated. Even this regulatory proposal contained no advance 
filing requirement and no suspension powers: rates could 
be set aside only after becoming effective if found to be 
unreasonably high. This is unmistakable, because the testi- 
mony of Dr. Johnson, quoted above (p. 14), was given 
when the bill still contained the proposed maximum rate 
power. In the end, with respect to the foreign trade, 
the Committee deleted even this provision from the bill 


(HLR. 15455, 64th Congress) that finally became the Ship- 
ping Act. ara at 


Having abandoned rate regulation and decided not to 
require advance filing or approval of rates, Congress did 
not insert such provisions sub silentio into section 15, which 
regulates conferences. The provisions of section 15 in 
their final form were in the proposed legislation from the 
beginning. Whatever intention Congress had with respect 
to rate regulation, it did not regard section 15 as the 
vehicle for carrying out that intention. Dr. Johnson, who 
explained the application of the later deleted rate regu- 
latory provisions to conference lines, made clear that con- 
ferences were to be subject to no greater or different rate 


12 The regulatory provisions of the Shipping Act developed from the exten- 
sive investigation conducted by the House Committee on Merchant Marine 
and Fisheries in the 62nd and 63rd Congresses known as the Alexander hear- 
ings. The report of that committee in the 63rd Congress is known as the 
Alexander Report. Although further hearings were held in the 64th Congress, 
the Alexander Report is recognized as a part of the legislative history of the 
Shipping Act and contains the basic reasons for enactment of section 15. 
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regulation than non-conference operators (Hrakines, supra, 
at 17): 


“Mr, Hardy. And this bill does not attempt to give 
the board authority to fix rates that shall be charged, 
but they have the right to prevent such discriminations 
by the combination lines or the conference lines? 


“Dr. Johnson. Your statement is in accordance with 
my understanding, and I think it well to emphasize a 
distinction that should be kept in mind. The powers 
conferred by this bill upon the proposed shipping board 
are purely corrective powers as regards rates. They 
are not powers to prescribe, ab inito [sic], a scheme of 
rates or a system of rates to prevail in the field of ocean 
transportation. The line carriers, or individual ship- 
owners, will go ahead after this law is passed and work 
out their own rates, and will not even be obliged to 
file them with the Government unless they are joint 
rates. 

‘“‘Mr. Hardy. That is, you mean unless they are con- 
ference rates? 

‘“‘Dr. Johnson. No; unless they are joint interline 
rates over two connecting water carriers.’’ 


The quoted testimony proves that Congress did not even 
intend to require the filing of conference rates, much less 
their advance approval, although throughout the legislative 
consideration the provisions which became section 15 were 
in the bill and required the filing and approval of ‘‘every 
agreement.’’ This history specifically refutes petitioner’s 
contention that every agreement on tariffs is a section 15 
‘Sagreement’’ requiring filing and approval. 


3. Petitioner's construction would bring section 15 into conflict with 
other parts of the Act 


Finally, from the beginning Congress has drawn and care- 
fully preserved distinctions which petitioner’s construction 
would destroy, between the regulatory powers of the Board 
with respect to the foreign trades and those with respect to 
the domestic trades. Although most conferences have been 
in the foreign trades, there have always been conferences in 
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the domestic trades and, as the present case demonstrates, 
among terminal operators and others subject to the Act. 
Section 15 therefore applies to all persons subject to the 
Act. But as to other regulatory provisions, the situation 
is different. Congress gave the Board rate regulatory 
powers with respect to the domestic trade at the same time 
it withheld such powers with respect to the foreign trade 
and terminal operators. Section 18 (39 Srat. 735, 46 U.S.C. 
§ 817), applicable only to domestic carriers, required ad- 
vance filing of all rates and 10 days’ notice of all changes 
and permitted the Board to set aside unreasonably high 
rates. It conferred no suspension power. 


Congress amended these provisions by the Intercoastal 
Shipping Act, 1933 (47 Sra. 1425, 46 U.S.C. § 844). The 
amendment extended plenary rate regulation of the Inter- 
state-Commerce-Act type to domestic carriers in the inter- 
coastal trade, requiring adherence to filed rates and 30 
days’ advance notice of all changes; giving the Board 
power to fix maximum rates; and conferring suspension 
powers. The suspension powers were to be exercised only 
upon a statement in writing of the Board’s reasons, and 
the maximum duration of suspension was four months. At 
the same time, in section 5 (47 Star. 1427, as amended, 52 
Srar. 965, 46 U.S.C. § 847) Congress re-enacted the 1916 
Act,’® preserving the distinction between the new regula- 
tory provisions and those under the 1916 Act applicable to 
carriers in the foreign trades, terminal operators, and all 
others except intercoastal carriers." Congress was then 


13 Section 5 read: 


‘cThat the provisions of the Shipping Act, 1916... shall in all 
respects, except as amended by this Act, continue to be applicable to 
common carriers by water in intercoastal commerce.’’ 


14 The Intercoastal Act was further amended in 1936 to give the Board 
minimum rate powers and to extend the provisions of the 1933 Act to the 
off-shore domestic trades. In 1940, Part TI of the Interstate Commerce 
Act repealed the Board’s jurisdiction as to the intercoastal trade, leaving it 
jurisdiction over the off-shore domestic trades—Hawaii, Alaska, Puerto Rico, 
Guam, ete. 
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conscious that section 15 required no rate filings and per- 
mitted no suspension; one of the stated reasons for the new 
law was that ‘‘Conference agreements have frequently 
failed to stabilize rates, and from time to time rates have 
fluctuated without notice...’ (H. Repr. No. 2006, 72d 
Cone., 2d Sess. 4 (1933)). If conference rates established 
pursuant to conference agreements were themselves sec- 
tion 15 agreements, they could not have ‘‘fluctuated with- 
out notice’’. 


The precise limitations imposed by the Intercoastal Act 
are squarely in conflict with petitioner’s construction of 
section 15. Under the former, conference rates become 
effective 30 days after filing; but if they were section 15 
agreements, though filed they would not become effective 
until approved. And whereas the suspension period under 
the 1933 Act is four months, if section 15 applied to tariffs 
the suspension period would be indefinite. Finally, since 
section 15 applies to both domestic and foreign trades, the 


earefully preserved distinctions between the two would be 
obliterated. 


B. Unbroken administrative practice, decisions, and regulations 
and congressional re-enactment support the Board's view 


1, The Board has consistently held tariffs not subject to section 15 


The conclusions from the scheme and legislative history 
of the statute are re-enforced by the contemporaneous ad- 
ministrative practice consistently followed for 45 years and 
repeatedly reported to Congress before review or re-enact- 
ment of the Shipping Act, in general, and Section 15 in par- 
ticular. Over this period hundreds of thousands of confer- 
ence rates have been filed, published, and put into effect 
without separate prior approval by the Board.** The Board 
itself published rates in this manner between World War I 


15 See, ¢.g., ANNUAL Report OF THE FeDERAL MariTrwe BoaRD AND MAkI- 
TmE ADMINISTRATION, 1957, pp. 38-40, recording over 31,000 separate rate 
filings for that fiscal year; ANNUAL ReporT, 1958, pp. 28-29 (over 27,000) ; 
AnnvaL Report, 1959, pp. 28-29 (over 27,000). 
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and 1953, during which time it was an important steamship 
operator and conference member. 33 Ops. Atr’y Gen. 143 
(1922). 


In Section 15 Inquiry (Ex Parte No. 4), 1 U.S.8.B. 121, 
125 (1927) the Shipping Board held, ‘‘the . . . practice fol- 
lowed by conferences of sending the Board copies of... 
tariffs as issued to the members ... is not to be regarded 
as a filing under section 15, but as information on confer- 
ence activities.’? Following this investigation it promul- 
gated regulations providing (6 Fep. Rec. 6410, 46 C.F.R., 
§ 222.16): 


“Statements of routine arrangements for carrying out 
authorized agreements will not be accepted for formal 
filing by the Board but may be received as informa- 
tion.”’ 


“Routine arrangements”’ included tariffs filed pursuant to 
basic agreements (1 U.S.S.B. at 124-125). 


In Section 19 Investigation, 1935, 1 U.S.S.B.B. 470, 500- 
503 (1935), acting under Section 19 of the Merchant Marine 
Act, 1920 (41 Srar. 995, 46 U.S.C. § 876) and Section 21 
(not Section 15) of the Shipping Act, 1916, the Board pro- 
mulgated regulations requiring the filing of tariffs of ex- 
port rates thirty days after their effective date. The pur- 
pose of the requirement was informational. The regula- 
tions provided (22 Fep. Rec. 1017, as amended, 46 C.F.R. 
§ 235.1): 

“Every common carrier by water in foreign com- 
merce shall file with the Federal Maritime Board sched- 
ules showing all the rates and charges for or in connec- 
tion with the transportation of property, except cargo 
loaded and carried in bulk without mark or count, from 
points in continental United States . . . to foreign 
points.... 

“‘ Any schedule required to be filed as aforesaid, and 
any change, modification, or cancellation of any rate, 
charge, rule or regulation contained in any such sched- 
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ule shall be filed as aforesaid within thirty days from 
the date such schedule, change, modification or cancel- 
lation becomes effective.’”’ 


The foregoing regulations specifically applied to confer- 
ences of common carriers as well as individual carriers 
in the foreign trade, as the regulations show (23 Fen. Rec. 
533, 46 C.F.R. § 235.1(e), (f)). Moreover, the Secretary’s 
decision and the regulations themselves expressly provided 
that the rates shall be filed ‘‘within thirty (30) days from 
the date such schedule . . . becomes effective’ (1 U.S.S.B.B. 
at 502-3; 23 Fen. Rec. 533, 46 C.F.R. § 235.2). If sec- 
tion 15 approval of conference tariffs were contemplated, 
the filing would have had to precede, not follow, the 
effective date; and the entire regulation would have been 
surplusage as to conferences.”® 


Only recently in the previous case involving petitioner 
and intervenors, Empire State Highway Transportation 
Ass’n v. American Export Lines, 5 ¥.M.B. 565 (1959), the 
Board reaffirmed its holding in Section 15 Inquiry, supra, 
that conference rates and tariffs are not section 15 agree- 
ments or modifications requiring separate approval; peti- 
tioner acquiesced in the Board’s decision. The Board held 
(5 F.M.B. at 585-586) : 


‘The Board and its predecessors have uniformly 
held since Section 15 Inquiry, 1 U.S.S.B. 121 (1927), 
that the issuance of tariffs, including rules and regu- 
lations covering their application, have been routine 
matters authorized by an approved basic conference 
agreement, not requiring separate approval under 
section 15. While most of the Board’s activities with 
respect to concerted tariff activities have involved 
carrier conferences and tariffs issued thereunder, the 
same regulatory scheme under the Act applies to con- 
certed activities and tariffs of the respondent termi- 


16 Upon challenge by an individual carrier the Secretary’s decision and the 
regulations were affirmed by the Supreme Court. Isbrandtsen-Moller Co. v. 
United States, 300 U.S. 139 (1936). 
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nals, who are ‘other person[s] subject to this act’ 
(section 1).... 


‘‘While consistently holding that issuance and modi- 
fications of uniformly applicable tariffs pursuant to 
an approved basic agreement are routine matters and 
are not new agreements or modifications of an agree- 
ment requiring prior section 15 approval, the Board 
and its predecessors have recognized that if such rates 
or practices established in a conference tariff are 
shown to be unjustly discriminatory or unfair, detri- 
mental to commerce, or in violation of the Act, they 
will be ordered canceled or modified, or approval of 
the basic agreement may be withdrawn. Edmond Weil 
v. Italian Line ‘‘Italia’’, 1 U.S.S.B.B. 395 (1935): Pa- 
cific Coast-River Plate Brazil Rates. 2 U.S.M.C. 28 
(1939). It is in this posture that the examiner and 
the Board have investigated Tariffs Nos. 3 and 4 to 
determine whether the rates, rules, or regulations 
therein may operate in a manner to be unjustly dis- 
criminatory or unfair, detrimental to commerce, or 
violative of the Act.’’? [Footnotes omitted]. 


Recently also the Board has proposed revised rules and 
regulations sanctioning its long-standing practice and con- 
sistent holdings (25 Frp. Rec. 359) : 


‘The term ‘agreement’ does not include routine, day 
by day activities under the plan or program which 
is provided for by the express language or reasonable 
intendment of such language of a previously approved 
section 15 agreement: such as (but not limited to) the 
adoption of tariffs of rates, fares, charges, and rules 
and regulations pertaining thereto, and corrections and 
supplements thereto and reissue thereof adopted by 
the parties pursuant to an approved section 15 agree- 
ment.’’ 


Finally, the practice is illustrated by a long series of 
cases in which, upon finding rates detrimental to the 
commerce of the United States or otherwise in conflict 
with section 15, the Board disapproved or threatened to 
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disapprove, not the rate but the basic agreement. If the 
rates themselves were agreements, this procedure would 
be unnecessary. Edmond Weil v. Italian Line ‘Italia’, 1 
U.S.S.B.B. 395, 398 (1935); Pacific Coast-River Plate 
Brazil Rates, 2 U.S.M.C. 28 (1939); cf. Contract Routing 
Restrictions, 2 U.S.M.C. 220, 227 (1939); Contract Rates- 
North Atlantic Freight Conf., 4 F.M.B. 98, 106 (1952). 


The practice of permitting conference rates to go into 
effect subject to disapproval is the Board’s method for 
handling its business efficiently. Conferences function on 
every important trade route. Over 150 conference agree- 
ments are on file? Rate filings exceed 2,000 individual 
rates or groups of rates (some of the latter containing 
hundreds of individual rates) each month. To give ad- 
vance approval to each rate would be intolerably burden- 
some to the Board—so burdensome that approvals would 
tend to become merely formal, throwing a cover of official 
condonation over actions the implications of which had not 


in fact been carefully explored. 


2. Congress has re-enacted the statute with kenowledge of the practice 


This unbroken practice has repeatedly been reported to 
Congress, which has repeatedly reviewed or re-enacted the 
statute and section 15 without change. First, the Shipping 
Board issued its report in Section 15 Inquiry less than a 
year before the comprehensive review that resulted in the 
Merchant Marine Act, 1928 (45 Srat. 690, 46 U.S.C. 
§ 891).78 


Second, the enactment of the Intercoastal Shipping Act, 
1933, was based in part upon the effects—as to the do- 
mestic trade—of the practice (see p. 18 above). 


17 APPROVED STEAMSHIP CONFERENCE AND RELATED AGREEWENTS (U.S. Dept. 
of Commerce) III-VI (1960). 


18 Section 414(a) of the 1928 Act selectively repealed portions of earlier 
shipping legislation from the Revised Statutes of 1878 to date, indicating a 
comprehensive review of the field. 
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Third, the Board called attention to Section 19 Investi- 
gation, 1935, in its annual report to Congress for 1935 and 
1936, with the comment (Reporr or Unirep Srares Mari- 
TIME Commission, 1936, p. 16), ‘‘As a result information as 
to the rates actually charged by carriers engaged in foreign 
export trade is available to the public for the first time.’’ 
See also ANNUAL Report OF THE SECRETARY OF COMMERCE, 
1935, p. 191. The 1935 report was made while Congress 
was deeply involved in the comprehensive revision of the 
shipping and merchant marine laws that resulted in the 
Merchant Marine Act, 1936. The latter both amended, in 
the broadest sense, the basic shipping laws of the United 
States, including the 1916 Act, and directly and expressly 
amended the 1916 statute in numerous detailed respects.” 
Therefore, by implication, at least, Congress reapproved 
section 15 with full knowledge of the Board’s practice 
under it. 


More recently, as an aftermath to Isbranditsen Co. v. 
United States, 356 U.S. 481 (1958), Congress has studied 
in detail the Board’s practices in approving section 15 
agreements, and has twice amended the statute to preserve 
the status quo with respect to dual rate agreements, dur- 
ing the investigation. Act of August 12, 1958, P. L. 85-626, 
72 Star. 574; Act of June 29, 1960, P. L. 86-542, 74 Srar. 253 
(46 U.S.C. § 812). In that investigation the Board has re- 
ported its practices with respect to tariffs filed pursuant to 
section 15 agreements and Congress has indicated no dis- 
approval. The Chairman of the Board testified (Hrarrncs 


19 For example, the 1936 Act amends (by repealing) sections 3, 4, 5, 6, 7, 8, 
10, 11, 35 and 43 of the 1916 Act, as amended prior to 1936 (see section 
903 of the 1936 Act, 49 Srar. 2016). In addition, sections 204 and 904 of 
the 1936 Act (49 Srar. 1987, 2016, 46 U.S.C. $§ 1112, 1243) amend the 1916 
Act generally by substituting the Maritime Commission for the Shipping 
Board and by transferring to the Commission each of the functions, powers 
and duties formerly vested in the Shipping Board (and its successor the 
Shipping Board Bureau). Also, section 903(d) of the 1936 Act amended 
section 3 of the Intercoastal Shipping Act, 1933, which is likewise part of 
the ‘‘Shipping Act, 1916, as amended.’’ See the preamble to the 1933 Act 
(43 Stat. 1425). 
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Berore THE SUBCOMMITTEE ON STEAMSHIP CONFERENCES OF 
THE House ComMITTEE ON MERCHANT MaRINE AND FISHERIES, 
86TH Cone., Isr Sess. 3-4 (1959)) : 


‘“‘The regulation of water carriers in the foreign 

trade of the United States is substantially different 
from the regulation of carriers in our domestic trades. 
The Board has been given no direct control over the 
reasonableness of rates in the foreign trade. It may 
not prescribe either maximum or minimum rates in 
these trades; in fact, it has little to say as to the 
measure of the rates of common carriers by water 
serving our foreign trade. There is no requirement 
for the advance filing of freight rates in the foreign 
trade, nor any authority to suspend these rates. How- 
ever, by its General Order 83, the Board requires com- 
mon carriers by water in the foreign trade to file their 
export rates within a period of 30 days after they 
have become effective and it requires a similar filing 
of all rates established by common carriers by water 
pursuant to any agreement subject to the Board’s 
jurisdiction. ... 
“«| |. There are 125 steamship conferences covering 
the various freight trades of the United States. The 
minutes and records of their meetings, and their rates 
and practices, are filed with the Board and are ex- 
amined so far as staff limitations permit to ascertain 
whether actions taken are within the authority of 
their approved agreements and are not contrary to 
provisions of law or decisions of the Board or the 
courts.”’ 


The Board described its practices under Section 15 in 
even more detail to the House Antitrust Subcommittee (the 
Celler committee) (‘‘Monopoty Prosiems 1x Recuuatep 
Ixvvustriss,’”’ Hearrncs Brrore THE ANTITRUST SuscommrtT- 
TEE OF THE House CoMMITTEE ON THE Jupictary, 867TH Cone., 
2p Sess. 131-175 (1959)). It also recommended amend- 
ments which clearly evidence its view that tariffs are 
not Section 15 agreements. Its recommendation included 
the following (id. at 172-173): ‘‘All conference and non- 
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conference berth services should be required to file their 
rates 90 days in advance of their effective date,’’ and, 
‘The rates duly filed .. . shall be the only rates charged.’’ 
These recommendations were contrasted with the regula- 
tions under Section 19 Investigation, 1935, requiring filing 
after the effective date. This, as well as the descriptive 
testimony, showed the committee that the Board did not 
regard rates as agreements required to be filed for ap- 
proval under Section 15. 


Following the foregoing testimony Congress extended 
the interim legislation approving the Board’s treatment 
of dual rate agreements under Section 15. 


The foregoing establishes a contemporaneous adminis- 
trative construction, warranted by the statute, consistent- 
ly followed, arising out of practical necessity. It also 
establishes that the practice has been repeatedly reported 
to Congress by the Board, in annual reports and testi- 
mony; described and approved in officially reported de- 
cisions; and prescribed in published regulations authorized 
by statute. While the practice has been in effect and 
publicly approved, Congress has comprehensively reviewed, 
amended, and supplemented the merchant marine and 
shipping laws at least four times, most recently with em- 
phasis upon conference agreements and rates. It has 
never seen fit to disapprove the Board’s practice and has 
repeatedly reenacted the relevant provisions of the statute 
in their original form. 


Any of these factors standing alone—the consistent 
practice, the published decisions, or the regulations—in 
conjunction with the repeated legislative action would be 
the weightiest kind of authority in this court. Together 
they are even weightier. As the Supreme Court has 
often held (e.9., Alaska 8.8. Co. v. United States, 290 U.S. 
256, 262 (1933)) : 


“Phat [settled administrative] construction {of the 
statute] must be accepted and applied by the courts 
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The Board therefore can and does do its basic job of 
balancing antitrust considerations against Shipping Act 
objectives as readily and fully when the basic Agreement 
is filed as when rates are published thereunder. This is 
inherent in the nature of the agreement and of tariffs. The 
Board is aware of the Shipping Act objectives when the 
agreement is filed, by virtue of its experience with the law 
and with industry conditions. Having a tariff of rates 
before it adds nothing to its knowledge of either the law 
or these conditions. 


It is likewise conscious from the beginning of the anti- 
trust problem inherent in the Agreement. That problem 
lies in the provision for concerted rate-making, not in the 
particular rates made pursuant to the agreement. Under 
settled antitrust principles an agreement to fix prices is a 
Sherman Act violation per se, regardless of whether the 
agreement is performed, of the kind or level of prices 
fixed, and of their reasonableness." Hence the filing of 
the tariff adds little or nothing to the Board’s knowledge 
and ability to judge the relevant factors. 


Since the tariff would add nothing to the Board’s ability 
to make an informed statutory evaluation, the tariff is not 
an ‘‘agreement’’ contemplated by section 15. ‘‘Agree- 
ment’? as there defined does not include tariff: ‘‘The term 
‘agreement’ in this section includes understandings, con- 
ferences, and other arrangements.’’ <A ‘“‘conference”’ (i.e., 
basic Agreement) is defined to be an agreement and hence 
clearly requires approval. That approval would be a mean- 
ingless exercise if the Board were also required to approve 
every rate or tariff established pursuant thereto. More- 
over, the subject matter of section 15 is agreements re- 
straining competition; and just as ‘‘every contract .. . in 


21 United States v. McKesson g¢ Robbins, 351 U.S. 305, 309 (1956); 
United States v. Socony Vacuum Oi Co., 310 U.S. 150, 221-224 (1949) ; Ethyl 
Gasoline Corp. v. United States, 309 U.S. 436, 458 (1940); United States v. 
Trenton Potteries Co., 273 U.S. 392, 397 (1927). 
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restraint of trade’’ in the Sherman Antitrust Law does not 
mean literally ‘“‘every’’? such contract,” so the phrase 
‘“‘every agreement”’ in section 15, which is in pari materia 
with—indeed amends—the Sherman Act, is not all inclu- 
sive. It should be construed as limited to those acts re- 
quired by its policy and purpose. 


Even if ‘‘agreement’’ were construed to include tariffs, 
the policy of the statute indicates that approval of the basic 
Agreement requiring issuance of tariffs** is approval of 
tariffs issued pursuant to it. Approval of the Agreement 
is approval of every act constituting its performance, and 
the issuance of the tariff is performance of the approved 
Agreement. If in exceptional cases something in the tariff 
alters the basis of the Board’s evaluation reflected in its 
approval of the basic Agreement, the statute expressly 
preserves the power to disapprove it. The Board may 
disapprove any ‘‘agreement,”’ ‘whether or not previously 
approved by it.”’ 


D. Petitioner's authorities support the result below 


Petitioner relies on three cases, a passage from the leg- 
islative history, and an argument resting ultimately upon 
the power to disapprove previously approved agreements.” 
All these, however, are consistent with the result reached 
by the Board; most support it. We deal with them in turn. 


2 Standard Oil Co. v. United States, 221 U.S. 1, 59-70 (1911); United 
States v. American Tobacco Co., 221 U.S. 106, 178-180 (1911); Board of 
Trade v. United States, 246 U.S. 231, 238 (1918) ; Apex Hosiery Co. v. Leader, 
310 U.S. 469, 486-487 (1940); Northern Pacific BR. Co. v. United States, 356 
U.S. 1, 45 (1958). 


28 Agreement No, 8005 provides, ‘That they shall establish, publish and 
maintain tariffs.’? (JA 59) [Emphasis supplied]. 


24 We ignore Petitioner’s reliance on Board cases in allegedly analogous 
situations. Such reliance is misplaced, since the Board rejected the alleged 
analogy. 
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1. The cases 


Petitioner’s cases are Isbrandtsen Co. v. United States, 
93 U.S. App. D.C. 293, 211 F. 2d 51, certiorari denied sub 
nom, Japan-Atlantic & Gulf Conf. v. United States, 347 U.S. 
990 (1954) ; River Plate & Brazil Conf. v. Pressed Steel Car 
Co., 227 F. 2d 60 (2d Cir. 1955) ; and Pennsylvania Motor 
Truck Ass’n vy. Port of Philadelphia Marine Terminal 
Ass’n, 183 F. Supp. 910 (E.D. Pa. 1960). The portion of 
the Isbrandtsen case quoted by petitioners states that a 
dual contract-non-contract rate system introduced ‘‘an en- 
tirely new scheme of rate combination and discrimination 
not embodied in the basie agreement”’ (93 U.S. App. D.C. 
at 298, 211 F. 2d at 56). That is, the basic agreement there 
could not be read as authorizing the system of rates pub- 
lished by the conference. Here, on the contrary, the Agree- 
ment can only be read as authorizing, indeed requiring, 
the publication of the tariff of uniform rates; it provided 
‘That they shall establish, publish, and maintain tariffs”’ 
(JA 59). 


In Isbrandtsen, the court recognized that ‘‘an inter- 
stitial sort of adjustment’’ is not an agreement or modifica- 
tion of an agreement. Since the purpose of the Agreement 
No. 8005 is to establish rates, the publication of the rates is 
obviously ‘‘interstitial.”’ 


The River Plate ¢ Brazil Conference case involved the 
same question as Isbrandtsen in a different procedural con- 
text; and the ground of decision was the same, the court 
relying chiefly upon the Isbrandtsen decision. That is, the 
approved basic agreement could not be read as authorizing 
the establishment of dual contract-non-contract rates. 


In the Pennsylvania Motor Truck case, a district court 
granted a temporary injunction pending the outcome of a 
complaint proceeding before the Board; the Board proceed- 
ing involved the question whether a tariff rule forbidding 
truckers to load or unload their own trucks was authorized 
by the basic agreement and whether it should be approved. 
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The holding of the district court was merely that the status 
quo should be preserved pending the administrative pro- 
ceeding. The district judge made remarks obiter suggest- 
ing that the tariff was a new agreement; but the remarks 
were unnecessary to the decision of the question before 
the court, as the judge recognized (183 F. Supp. at 918) and 
as Judge Edelstein’s decision in United States Trucking 
Corp. v. American Export Lines, 146 F. Supp. 924 (S.D.N.Y. 
1956), proves. No court of appeals has passed on the ques- 
tion. Moreover, the remarks relied upon were addressed 
to a tariff rule which the court assumed was not authorized 
by the basic agreement. Here it is undisputed that every- 
thing in the tariff is authorized. 


2. The legislative history 
Petitioner’s citation of legislative history (brief, pp. 10- 
11) is baffling. The passage quoted by petitioner describes 
the need for freedom to reduce rates ‘‘promptly”’ but urges 
Government regulation of increases. Petitioner says that 
section 15 was the vehicle for such regulation. 


In fact the passage does not refer to section 15. It is 
from the Alexander Report, repeated in a House Committee 
report, at an early stage of the legislation. At that stage, 
as we showed above (p. 15), the Committee proposed in- 
cluding in the act a provision for maximum rate regulation 
in the foreign trade.* The quoted passage explains the 


25 The provision read (H. R. 14337, 64TH Conc.) : 


‘Sec. 5. That whenever, after full hearing upon a complaint or under 
an order for investigation made by the board on its own initiative, the 
board shall be of opinion that any rates or charges demanded, charged, 
or collected by any common carrier by water in foreign commerce are 
unreasonably high or unjustly discriminatory between shippers or ports, 
or unjustly prejudicial to exporters of the United States as compared 
with their foreign competitors, or represent an unjust relation between 
classes of commodities, the board is hereby empowered to determine and 
prescribe what shall the just and reasonable rates and charges to be 
thereafter observed as the maximum to be charged and to make an 
order that such carrier shall cease and desist from publishing, demanding, 
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basis for the provision. As we showed (p. 15, supra), the 
existence of a distinct rate regulatory provision proves that 
section 15 was not a vehicle for rate regulation. The 
regulatory provision was deleted before passage of the act, 
because the committee finally decided against such rate 
regulation (p. 15, supra). 


Moreover, even if the passage were directed to section 
15, not a word in it suggests that tariffs are to be regarded 
as section 15 agreements. If rates were to be regulated 
under section 15, it could be done as well through disap- 
proval of the basic Agreement,—if unreasonable rates 
were established under it—as by prior approval of the 
tariffs. 

3. The argument 

This leads to petitioner’s argument (brief, pp. 11-12). 
From the invalid major premise that section 15 provides 
for rate regulation, he proceeds to the minor premise that 
regulation requires prior approval of both the basic agree- 
ment and action taken under it, and concludes that tariffs 
require prior approval. We have shown the error of the 
major premise (pp. 11-18, supra). The minor premise is 
also wrong. All necessary control of ‘‘action taken pur- 
suant to an agreement’? resides in the Board’s power to 
disapprove basic agreements previously approved, as the 
cases cited by petitioner (brief, p. 11) prove. There is no 
need to treat rates as agreements, (Edmond Weil v. I talian 
Line “‘Italia’’, 1 U.S.S.B.B. 395 (1935) ; Pacific Coast-River 
Plate Brazil Rates, 2 U.S.M.C. 29 (1939) ; see also Contract 
Routing Restrictions, 2 U.S.M.C. 220, 227 (1939) ; Contract 
Rates—North Atlantic Freight Conf., 4 F.M.B. 98, 106 
(1952) ). 


or collecting any rate or charge in excess of the prescribed maximum, 
such order to continue in force for such period of time, not exceeding 
two years, as shall be prescribed in the order of the board, unless the 
same shall be suspended, modified, or set aside by the board or be 
suspended or set aside by a court of competent jurisdiction. ...’’ 
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Ill, PETITIONER IS COLLATERALLY ESTOPPED TO ASSERT 
THAT TARIFFS FILED UNDER THE BASIC AGREEMENT ARE 
SECTION 15 AGREEMENTS 

As between the present parties the question presented is 
concluded by the Board’s final order in Empire State High- 
way Transportation Ass’n v. American Export Lines, 

5 F.M.B. 565 (1959), in which this very question was 

fully litigated and decided adversely to complainants. In the 

prior case this petitioner asserted against the present 
intervenors” the same contention now advanced, namely, 
that a decision under Agreement No. 8005 to publish tariffs 
setting forth rates, charges, and practices constitutes a new 
agreement or modification of the basic Agreement requiring 
approval under section 15. The matter was fully briefed 
to a hearing examiner and on exceptions to the Board, 
which fully considered it and concluded that the publica- 
tion of the tariffs there involved did not require submis- 
sion under section 15. 


There can of course be no serious doubt that in appro- 
priate circumstances the doctrine of collateral estoppel 
applies in administrative proceedings. E.g., Sunshine An- 
thracite Coal Co. v. Adkins, 310 U.S. 381, 401-404 (1940) ; 
United States v. Seatrain Lines, 329 U.S. 424 (1947) ; Com- 
missioner v. Sunnen, 333 U.S. 591 (1948); Fairmount 


26 The presence of two terminal operator respondents who were not parties 
to the prior proceedings does not prevent the operation of the prior order 
ag a bar. The terminal operator respondents were present only in their 
capacity as members of the Conference, which under Section 1 of the Shipping 
Act, 1916, is a distinct entity, ic., a ‘‘person’’, and is the real party in 
interest. Accordingly, the terminal operators are present in a purely formal 
capacity, and the prior order in favor of the association bars the complaint. 
Cf. Sunshine Anthracite Coal Co. v. Adkins, 316 U.S. 381, 402 (1940); 
Hummel v. Equitable Life Assur. Soc., 151 F. 2d 994 (7th Cir, 1945) (sue- 
cessor formal party barred); Van Opel v. Brownell, 100 U.S. App. D.C. 341, 
244 F. 2d 789, certiorari denied, 355 U.S, 678 (1957); Breswick g Co. v. 
Briggs, 135 F. Supp. 397, 404 (S8.D.N.Y. 1955) (stockholders barred by 
judgment to which a corporation was party); Hansberry v. Lee, 311 U.S. 
32, 43 (1940) (class suit). In any event, even under the strictest view the 
prior order bars the proceeding as to the 29 terminal operator respondents 
who were also respondents there. 
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Aluminum Co. v. Commissioner, 222 F. 2d 622 (4th Cir.), 
certiorari denied, 350 U.S. 838 (1955) ; see 4 Davis, ApMIN- 
IsTRATIVE Law TREATISE § 18.02 (1958). The Board has re- 
garded the doctrine as applicable in its proceedings. Feld- 
man Family Clothing Export & Shipping Corp. v. Bogarty, 
4 F.M.B. 1 (1952). Nor ean there be doubt that the fun- 
damental elements of collateral estoppel—identity of par- 
ties, identity of issues, and a prior final determination of 
those issues—are here present. 


Even if we assume, for the purpose of argument, that 
each filing of a new tariff under the basic Agreement gives 
rise to a new cause of action based upon the failure to sub- 
mit it for approval under section 15, nevertheless under the 
settled formulation of the collateral estoppel doctrine, 
issues actually litigated in respect of one tariff may not 
be reopened between the parties in respect of another. 
E.g., Commissioner v. Sunnen, 333 U.S. 591, 598 (1947) ; 
Tait v. Western Maryland Ry., 289 U.S. 620 (1933) ; Crom- 
well v. County of Sac, 94 U.S. 351, 352, 353 (1877) ; Fair- 
mount Aluminum Co. v. Commissioner, 222 F. 2d 622, 625- 
626 (4th Cir.), certiorari denied, 350 U.S. 838 (1955). Peti- 
tioner in this case raises only one issue, the basic question 
of law whether tariffs otherwise lawful and filed pursuant 
to an approved basic Conference agreement must be sub- 
mitted for approval under section 15. This question was 
squarely in issue in prior proceedings and was resolved 
adversely to petitioner. 


If it be assumed that the question contains within it a 
subsidiary issue of mixed fact and law, namely whether 
the tariff contains provisions amounting to a new scheme 
of competitive regulation, it must appear on analysis that 
this underlying issue was also an issue in the prior pro- 
ceedings. The Board squarely held that Tariff Nos. 3 
and 4 contained no such provisions, and no suggestion ap- 
pears as to any material respect in which Tariff No. 5 
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differs from Tariff Nos. 3 and 4. The present case is 
analogous to tax cases holding that determination of mixed 
questions of law and fact for one tax year give rise to 
collateral estoppel upon the same issue for subsequent 
years. E.g., Fairmount Aluminum Co. v. Commissioner, 
supra; Commissioner v. Sunnen, supra; Tait v. Western 
Maryland Ry., supra; The Evergreens v. Nunan, 141 F. 2d 
927 (2d Cir.), certiorari denied, 323 U.S. 720 (1944) ; Lynch 
v. Commissioner, 216 F. 2d 574 (7th Cir. 1954) ; Lunsford 
v. Commissioner, 212 F. 2d 878 (5th Cir. 1954). 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the Board’s order should be affirmed and the petition for 
review dismissed. 


Marx P. ScHLEFER, 
Attorney for Intervenors 


Of Counsel: 


Kominess & Fort 

T. 8. L. Per~uman 
529 Tower Building 
Washington 5, D. CO. 


January 20, 1961 


27 Although the complaint alleges in conclusionary terms that Tariff No. 5 
materially and substantially changes the rates, rules and regulations, this 
is a mere conclusion of the pleader, not supported by factual averments, 
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For the District of Columbia Circuit 


Case No. 15,840 


Empme Srare Hicuway Transrortation Association, Ivc., 
Petitioner, 
against 


Usitep Srares or America and Frperan Maritime Boarn, 
Respondents. 


PETITIONER’S REPLY BRIEF 


Empire State Highway Transportation Association, Ine. 
(hereinafter called ‘Petitioner’? or ‘‘Empire’’), respect- 
fully submits this brief in reply to the briefs filed by the 
Respondents and Intervenors, 


POINT I 


The Federal Maritime Board has, in effect, acknowl- 
edged, that tariffs adopted pursuant to a conference 
agreement, require prior approval under Section 15 of 
the Shipping Act of 1916, as amended. 


The principal contentions of the Respondents and Inter- 
venors are these: first, a consistent construction of Section 
15 of the Shipping Act (c. 451, 39 Stat. 733, U. S.C. A. 
Title 46, Section 814) (the ‘‘Act’’) by the Federal Mari- 
time Board (the ‘‘Board’’) and its predecessor agencies, 
shows that prior approval of Tariff No. 5 was not required 
because similar tariffs have not been held to be new agree- 
ments or modifications of existing agreements; and second, 


the legislative history of the Act supports the Board’s 
allegedly consistent construction of the Act. 


To begin with, the construction submitted by Respond- 
ents and Intervenors has not been consistent (Mitsui 
Steamship Company Ltd. v. Anglo Canadian Shipping Co. 
Ltd. et al., 5 F. M. B. 74 (1956). Furthermore, the inter- 
pretation advanced by Respondents and Intervenors is 
contrary to the plain meaning of Section 15. In 1959, the 
Board appeared before two Congressional Committees 
which were conducting inquiries into the conduct of the 
Board under Section 15 of the Act. At the hearings before 
the Antitrust Subcommittee of The Committee On The 
Judiciary House of Representatives, 86th Congress Ist 
Session, former Chairman Morse of the Board testified as 
follows: 

“« <7, The reference in section 15 to every agree- 
ment requires clarification—Section 15 requires 
every common carrier by water, or other person sub- 
ject to the act, to file immediately with the Board a 
true copy or a true and complete memorandum of 
every agreement with another such carrier or person. 
Once the Board has approved such an agreement, the 
parties to it may lawfully carry it out. It is not al- 
ways easy to tell, however, which concerted actions 
by carriers and other persons fall within the scope 
of an approved agreement, and which fall outside of 
such scope and are thus separate agreements re- 
quiring separate approval. <A literal reading would 
require that every agreement between carriers which 
has a section 15 connotation receive Board approval. 
This could even include every rate change and every 
other routine, day-to-day transaction and, in our 
opinion, would result in delays and inconvenience to 
both carriers and shippers without offsetting public 
benefit. Section 15 needs clarification to enable per- 
sons to distinguish more definitely between agree- 
ments requiring section 15 approval, and routine 
transactions taken pursuant to such agreements and 
not requiring separate approval’.’’ (Part I, Volume 
I, page 175) 


It was then recommended that appropriate legislation 
be enacted to achieve this objective (i. pp. 26, 29). Pre- 
cisely the same legislative recommendations were made 
by Chairman Morse at the hearings before the Special Sub- 
committee on Steamship Conferences Of The Committee 
On Merchant Marine and Fisheries House of Representa- 
tives, 86th Congress, 1st Session (Part 3, page 1803). 


Although the Board resists the’ imperative logic of the 
analysis made by its Chairman, it is manifest that Tariff 
No. 5 constituted a new agreement or, at least, a modifica- 
tion of an existing agreement which required prior Board 
approval under Section 15. This is substantiated by the 
fact that the Board has recommended new laws to modify 
Section 15 by writing into it the construction erroneously 
accorded to it by the Board in the cases cited by Respond- 
ents and the Intervenors. 


Where the Board believes that it has certain powers 
under Section 15, it requests clarifying legislation and not 


new or additional statutes. Thus, Chairman Morse testi- 
fied before the Antitrust Subcommittee: 


“6. The Board’s powers under Section 15 of the 
Shipping Act should be clarified so as expressly to 
authorize the Board to order persons subject to its 
jurisdiction to cease and desist from taking any chal- 
lenged action in concert pending the Board’s final 
action in the premises. Although it is believed that 
the Board already has such implicit authority, the 
grant of express power to restrain apparently un- 
lawful action pending final Board action is desirable 
in the public interest.’’ (p. 29) 


It is, of course, true that the construction of a statute 
by the agency which administers it, is entitled to great 
weight. But this canon of construction must yield to in- 
controvertible facts and incontestable logic. The fact is 
that the construction given to Section 15 by the Board is 
entitled to no weight at all because it is clearly contrary to 
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the plain meaning of the statute. (Federal Maritime Board 
v. Isbrandtsen Company, Inc., 356 U. S. 481, 78 S. Ct. 851 
(1958) ; Iselin v. United States, 270 U. S. 245, 46 S. Ct. 248 
(1926) ; The Swift and Courtney and Beecher Company v. 
United States, 105 U. S. 691 (1882) ; Bridgeport Hydraulic 
Company v. Kraemer, 219 F. 2d 929 (CA 2, 1955)). 


There is, moreover, a further factor which Respondents 
and Intervenors ignore. Both Respondents and Intervenors 
sedulously avoid reference to Isbrandtsen Co. v. United 
States, 93 App. D. C. 293, 211 F. 2d 51, 56 (1954), cert. den. 
sub nom.; Japan-Atlantic & Gulf Freight Conference v. 
United States, 347 U. S. 990 (1954). In that case, Respond- 
ents argued that under the conference agreement, which 
had been approved by the Board, the parties were author- 
ized to institute a dual rate system without the prior ap- 
proval of the Board. Respondents contended there, as they 
do here, that the institution of the dual rate system was 
merely a routine matter or an interstitutional accommoda- 
tion which did not require prior approval under Section 15. 
This Court rejected the argument and held that the dual 
rate system was either a new agreement or modification of 
an existing agreement which did require prior Board ap- 
proval. 


Respondents and Intervenors cannot conscientiously 
submit to this Court that the Isbrandtsen case, supra, is 
distinguishable from the case at bar. Precisely the same 
principle is involved in both cases and this Honorable Court 
unequivocally rejected the position which is now advanced 
by the Respondents and Intervenors. Chairman Morse of 
the Board virtually admitted before the Antitrust Subeom- 
mittee that Petitioner’s construction of Section 15 was in 
accord with the language of Section 15 and the decisional 
precedents thereunder, when he stated: 


‘Strictly speaking, reading Section 15 literally, every 
time they would change a rate, they would have to 


get Section 15 approval. But it has never been our 
view that that was contemplated by Section 15.’’ 
‘(p. 76) 


Clearly, judicial construction of Section 15 must pre- 
vail over the Board’s erroneous administrative interpreta- 
tion. (Deeg v. Lumberman’s Mutual Casualty Co., 279 F. 
2d 491, 493 (CA 10, 1960) ). 


Petitioner respectfully submits that the Board has de- 
parted, in this case, from the standards established by Sec- 
tion 15 of the Act. The purpose of Section 15 was to pre- 
vent unlawful action sought to be taken under agreement. 
This salutary objective cannot be achieved unless the Board, 
in the first instance, has an opportunity to approve the 
proposed action. In the instant case, there is not merely a 
change in one rate for one commodity but a wholesale 
change in all rates applicable to all truck loading and un- 
loading in the Port of Greater New York. It cannot be seri- 
ously urged that this is a routine matter which does not 
require the Board’s superintendence. Indeed, to require 
prior Board approval in the circumstances of this case, 
accords with the regulatory powers which Congress in- 
tended to vest in administrative agencies. For example, 
the Interstate Commerce Commission under the Interstate 
Commerce Act [c. 498, 49 Stat. 558, U.S. C. A. Title 49, See- 
tion 316 (g)], the Federal Power Commission under the 
Federal Power Act [c. 687, 49 Stat. 851, U.S. C. A. Title 16, 
Section 824d(e)] and the Civil Aeronautics Board under 
the Federal Aviation Act [72 Stat. 788, U.S. C. A. Title 49, 
Section 1482], have the power to pass upon rates before 
they become effective. No less was intended or is required 
in the instance of rates which vitally affect water trans- 
portation. 


Intervenors’ argument that they are put to a disadvan- 
tage vis-a-vis foreign steamship lines is misleading. Tariff 
No. 5 only affects truck loading and unloading in the Port 
of New York; it has no bearing at all upon or relationship 
to ocean freight rates. 


Summarily stated, the text of Section 15, decisional 
precedents, legislative history and public policy require 
that Tariff No. 5 be deemed a new agreement or a modifica- 
tion requiring prior Board approval. Unless Section 15 
is given a liberal construction and is read as an integrated 
whole with Sections 16 and 17, statutory goals will be frus- 
trated (Federal Maritime Board v. Isbrandtsen Company, 
Tuc, 356 U.S. $81 (78 8. Ct. 851 (1958). 


POINT II 


Intervenors cannot allege that there is no justiciable 
controversy before the Court. 


By their brief, Intervenors, for the first time, contend 
that there is no justiciable controversy before this Court. 
A review of the Joint Appendix and the transcript of 
the pre-hearing conference shows that Intervenors never 
suggested this question or issue. Hence, Intervenors are, 
or should be foreclosed from asserting this issue in this 
Court, having failed to present it to the administrative 
agency. United States of America v. L. A. Tucker Truck 
Lines, Inc., 344 U. 8. 33, 73 S. Ct. 67 (1952) ; American Life 
and Accident Insurance Company v. Federal Trade Com- 
mission, 255 F. 2d 289, 292 (CA-8, 1958) ; De Gorter v. Fed- 
eral Trade Commission, 244 F. 2d 270, 272 (CA-9, 1957). 


Not only are Intervenors barred from asserting the al- 
leged absence of a justiciable controversy, but there is no 
merit to their argument. The cases cited by Intervenors 
(p. 9 of their brief) are not in point since they involved 
questions which had become moot, or were suits for declara- 
tory judgment not authorized by law, or cases which failed 
to show injury or harm to the plaintiff. 


In the instant case, Petitioner properly presented to the 
Board the question as to whether Taritf No. 5 required 
prior approval by the Board. Petitioner specifically re- 
quested that the Board issue an order suspending Tariff 
No. 5 and that the Intervenors be directed to submit Tariff 


No. 5 to the Board for approval or disapproval (JA 18). 
This case does not involve an abstract question of law: 
Petitioner and its members are vitally affected by this pro- 
ceeding. If Petitioner’s position is sound, then Intervenors 
could not arbitrarily change tariffs which directly and 
materially affect Petitioner and its members. Coneretely, 
Intervenors would be bound to operate under an earlier 
tariff which published lower rates and charges. Plainly, 
Petitioner has been adversely affected by the Board’s order 
and this case does not present a moot, or an abstract, ques- 
tion of law for resolution. 


Parenthetically, it may be noted that the Isbrandtsen Co. 
v. United States, supra, arose in basically the same context 
as the instant case and there was no hint or suggestion that 
the case was not ripe for judicial decision. In sum, peti- 
tioner respectfully submit that Intervenors have presented 
a make-weight argument which is neither attractive nor 
meritorious. 


POINT III 


Petitioner is not collaterally estopped from assert- 
ing that Tariff No. 5 requires prior Board approval. 


Intervenors’ exegesis on collateral estoppel (pp. 33-35 
of their brief), except for minor changes in language, is 
identical to the one presented to the Board and appears in 
the Joint Appendix at pages 26-28. This argument was 
rejected by the Board (JA 50-51). 


In order to avoid burdening this Honorable Court, 
Petitioner adopts as its reply to the claim of collateral 
estoppel, its argument before the Board as it appears at 
pages 41-43 in the Joint Appendix. For the reasons therein 
set forth, petitioner respectfully submits that it is not 
estopped from contending in this proceeding that Tariff 
No. 5 is a new agreement or a modification of an existing 
agreement which requires prior Board approval. Un- 
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fortunately, Intervenors misunderstand the doctrine of col- 
lateral estoppel. Clearly, the issue presented here has 
never been resolved by a Court. In Commissioner of In- 
ternal Revenue v. Sunnen, 333 U. 8. 591, 601-602, 68 S. Ct. 
715, 721 (1947) it was held: 


“‘But if the relevant facts in the two cases are 
separable, even though they be similar or identical, 
collateral estoppel does not govern the legal issues 
which recur in the second case. Thus the second pro- 
ceeding may involve an instrument or transaction 
identical with, but in a form separable from, the one 
dealt with in the first proceeding. In that situation, 
a court is free in the second proceeding to make an 
independent examination of the legal matters at issue. 
It may then reach a different result or, if consistency 
in decision is considered just and desirable, reliance 
may be placed upon the ordinary rule of stare decisis. 
Before a party can invoke the collateral estoppel 
doctrine in these circumstances, the legal matter 
raised in the second proceeding must involve the same 
set of events or documents and the same bundle of 
legal principles that contributed to the rendering of 
the first judgment.”’ 


The doctrine of collateral estoppel will not be invoked 
by a Court as an escape route from a complex legal maze. 
In The Evergreens v. Nunan, 141 F. 2d 927 (CA-2, 1944), 
Judge Learned Hand instructed that: 


‘Defeat in one suit might entail results beyond 
all calculation by either party; a trivial controversy 
might bring utter disaster in its train. There is 
no reason for subjecting the loser to such extrava- 
gant hazards; unless the decisions compel us to go 
so far, we will not do so.’’ (p. 929) 


Respectfully Ce f ; @ 


HERBERT BURSTEIN, 
Joun A, KENDRICK, 
Attorneys for Petitioner, 
Empire State Highway Transportation 
Association, Inc. 
HERBERT BURSTEIN, 
ARTHUR LIBERSTEIN, 


Of Counsel. 


